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INTRODUCTION. 



xK examining the political institutions of 
society, the first circumstance that claims 

our attention is the authority which we see 
exercised by a few of the citizens over the 
rest of the community. To ascertain the 
nature of the rights vested in government, 
the limits within which obedience is the 
duty of the people, and the description of 
persons to whom political authority ought 
to be entrusted, wiD, accordingly, under the 
title of the Constitution of Governments form 
the First Greneral Division of the following 
Treatise. 

In return for the authority entrusted to 
government, and to compensate the sacri- 
fice of individual opinions, wishes, and in- 
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terests, to the orders of those in whom pub- 
lic authority is vested, some advantages to 
the community must be expected from so- 
cial combination, and jspme public services 
from the political institutions which are call- 
ed into existence. The Second Division of 
the enquiry, therefore, relates to the DuHes 
of Government. 

In the performance of these ' dutiesi gch 
yeminent must require the personal aid xxf 
the citizens, or pecuniary contributions by 
which the expenses inourred for tbe general 
benefit may be defrayed. Hence, . a Third 
enquiry into the nature of the Revenues of 
Government. 

Under one of these heads, every subject 
connected with the general science of Poli- 
tics, and most of those included in thebranch 
of it usually denominated Political Econo- 
my, may easily be ar«dgeA But before it 
be possible to enter upon any satis&ctory 
discussion of the rights or duties of govern- 
ment, it seems requisite, in a Preliminary 
Discourse, to endeavour to ascertain the na- 
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tuie o£ those Priudpliss o/Morahy which are 
the jfoiiiidatioii^Qf all duties and all rights.^ 
1 . It is fyc firom beie^ the intention of the 
Mowing Disqui«doii8 to treat, in their 
fiill extent^.of all tbe. subjects that enter in- 
to thifl Bftang^giffUii. o^ ^ follow out the 
practical consequences to which the various 
discussions might naturally lead. 

The enquiry into the Principles of Morabf 
being merely introductory to the science of 
politics^ is confined to the narrowest limits 
consistent with perspicuity, all controversy 
on a subject so much contested being care- 
fiilly avoided* 

With regard to the Constittdion of Govern^ 
menty I propose to exhibit only a general 
view of the respective rights of the gover- 
nors and. the governed, and to point out 
the principles according to which political 
power ought to be distributed among the 
several classes of the inhabitants. To illus- 

* The ^BsquidtionB on govemmenty it is hoped, will b«un* 
dentood by those readers, who, from dislike of abstract studjy 
maybe inclined to pass over the Preliminary Enquiry; although 
the reasoning must occanonaOy appear less satisfiictory. 
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trate the doctrines of this book by a criti- 
cal examination of various constitutions of 
government and systems of law (however 
valuable, if executed with intelligence and 
impartiality) must be declined, as a task &r 

bejond „r.baitie, »d ™,« of inlbna- 

ation. 

In treating of the Duties of Government^ I 
have, in like manner, confined my attention 
chiefly to the general doctrines connected 
with this branch of the subject, without en- 
deavouring to enumerate or examine the 
complicated regulations, laws, and public 
institutions, which ought to result from the 
principles to which the several investiga- 
tions may lead. 

But, with respect to the Revenues of Go^ 
vemment^ although the principles are so sim- 
ple as to require little illustration, their ap- 
plication is often difficult and abstruse. On 
this account, even at the hazard of occasion- 
al prolixity, I have entered into a much 
more minute and particular detail. 

In every part of the Treatise, I have been 
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a* 

more desirous to exhibit a just and con-* 
nected view of the important science of po- 
litics^ than to display erudition respecting 
old opinions^ or ingenuity in defence of such 
as may be new. I have not, however^ re- 
fndned from supporting what I consider as 
the cause of truth, because some of my opi^ 
nions may be destitute of the authority of 
venerable names, or opposed to prejudices 
excited by the late affairs of Europe. Such 
prejudices will gradually subside, and in 
the present state of literature, no conclu- 
sion which is just can long continue to be 
regarded as paradoxical.* 

Feb. lOtb, 1814. 

* I trust no wish will be imputed to me of daimiDg as ori- 
ginal all, or indeed many, of those opinions for which I have, 
neglected to quote authorities. Sometimes the author had 
esciqped my memory, while the opinion remained fixed in my 
mind ; and, in as fiur as posBible, I was desirous of avoiding 
the appearance of controversial writing. This last circum- 
stance will account for my referring very seldom to the works 
of recent authors. 
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Far thepuffose tfauisting m rrferencCf and of 
exhUnting a general view qf ihe Work, an Analy^ 
tical Tahtc of Contents is sulgovned to the Third 
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PRINCIPLES OP MORALS. 



CHAPTER I. 

Of the Principles of Moral Approbation and 

Disapprobation. 

When an action is performed in our presence, 
or circumstantially related to us, there are two 
aspects in which it may be viewed. It may be 
considered either in reference to that state of 
mind in the agent, from which it appears to have 
proceeded, or in reference to the consequences 
which seem likely to result from it In other 
words, it may be regarded in connexion with its 
causes, or in connexion with its effects. Vie^ng 
it in the first of these lights, we pronounce it 
proper or improper : Viewing it in the second, 
we perceive that it is useful or detrimentaL This 
distinction in the manner of considering an ac- 

VOL. I. A 
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tion is familiar to eveiy one. It frequently hap^^ 
pens, that what proceeds from the best motives 
is hurtful in its eflkcts ; and sometimes the mosti 
beneficial consequences result from actions die* 
tated by caprice. 

Besides the good or £vil, which results so 
immediately from an action, that it must have 
been in the contemplation and intention of the 
agent, there arc other important, but indirect 
and remote, consequences, which, although apt 
to be disregarded by him, are perceived by the 
spectators, and modify, in a remarkable man- 
ner, their moral decisions. These indirect con.» 
sequences may either coincide with the direct 

^nd immediate tendency of the action, or they 
jjv^y he opposed to it In the one case, they 
wUl atrengthen, in the other they will mitigate, 
tJ)e piraise or blame, to which, in other respects, 
the action appears to he entitled. 

It aeems scarcely possible that we should ap* 
prove lOr dbiapprove of an action, except on ac- 
pOUQjt of the motives firom which it proceeds, or 
of tibe efiecta directly resulting from it, or <^ the 
por^ remote ccmsequences to which it gives rise, 
j^ut the moral sentimeats which have their origin 
Ami theie separate sources, may vary from each 
^ther both in their nature and their force. 
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SECTION I. 

Of the Sentiments excited in the Spectator by the 
apparent Motkes qftlie AgenL 

Whon we view gn actioa in referaoce to iu 
cause, we Intend tp the iiotivesof the ageat, aad 
coQsider whether theae motives^ in their nature 
and d^;reet are entitled to praise or blame. The 
only criterion, to which inthis case we can refer,' 
seems tobe oar own sentiments \ the motives by 
which we think that we ourselves should have 
been actuated, and the degree of influence which 
each of these motives would have exerted in &rm- 
ing our own determination. To himself each 
man is the representative of the species. We in- 
stantaneously reflect on what, in similar circum- 
stances, we ourselves should have done ; if we 
perceive a coincidence between the conduct of 
the agent and that which we think we should 
have ad(^ted, we approve of his behaviour ; if 
we perceive a contrariety, we say that he has 
acted improperly. It does not, indeed, seem 
possible for an impartial spectator to approve of 
any line of conduct which, independently of 
former e^qperience of his own weakness, he does 
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not believe that he himself would have followed, 
or to disapprove of what, under all the circum- 
stances, he thinks that he himself would have 
done. 

Nor, in setting up his own opinion as the 
standard for mankind, does an individual run 
much risk of departing frcHn the truth. Re- 
moved from that temptation which the near pros- 
pect of an enjoyment or a suffering presents to 
our senses and our passions, (a temptation which 
at the time may overturn the most virtuous re- 
solutions) we judge with coolness and imparti- 
ality of all the motives which could influence the 
will. The conduct, which, after such a survey, 
we think that we should have adopted, will be 
that which, in similar circumstances, the rest of 
mankind, like us, would approve. Even the 
most abandoned wretch, in the absence of temp- 
tation, will usually ascribe to himself sufficient 
fortitude to overcome the delusions of passion, 
to follow what, at such a time, seems to him the 
natural line of conduct, and so to regulate his 
behaviour as to insure his own approbation. If 
experience has convinced him that he is apt to 
deviate from this course, he will be surprised ^t 
his own weakness, unable to recal, in their ori- 
ginal force, the motives by which he was misled. 
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perfectly aware that what, even in his own 
-, appears strange and unaccountable, i& not 
rule by which he ought to judge of the mo* 
:s of others. 

lliifi comparison between the conduct of our 
fetlow-creatures and tliat which we think would 
have been our own, leads, by a well-known prin- 
ciple of oui' nature, to sentiments of pleasure or 
pain, and, through them, of affection or dislike. 
The pleasure which we derive from sympathy 
with the feelings, sentiments, and tastes of otliers, 
is too gener&Uy acknowledged, to require much 
iiltKtration. It is the desire of this enjoyment 
lich connects together men, who, however dis* 
lilar in their characters, are gratified by the. 
le objects or strongly interested in the same 
pursuits, it 'n the capacity of conferring this 
enjoyment, which, in society, is the powerful at< 
traction of those who, without unworthy com< 
pliance, fall easily into the tastes and feelings of 
their acquaintances. It is the experience of this 
gratification which sometimes produces an inti- 
ite union between persons who have never 
each other, and which constitutes the only 
idisBoluble bond of friendship. No respect for 
worth or talents can occasion an intimacy be- 
.ween those who feel no mutual sympathies, who 
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arc entirely occupied m difierent pursuits, de- 
rive t^eir enjoyments: fimn separate sources, or, 
on subjects in idiich both are deeply interested, 
entertain very opposite opinions. If, in such* 
circumstances, friendships, formed under Aiore 
happy auspices, can at all be preserved, it is only 
by avoiding the particular subjects, on- which 
taste, interest, and opinion disagree, and confi- 
ning conversation to topics on which the sympa- 
thy is still complete. 

. it is another acknowledged principle of otir 
nature, that the pleasure or pain, of which a sen- 
tient being is the immediate cause, is always at- 
tended with sentiments of affection or dislike. 
From the fruit which is agreeable to our palate, 
or the scene which delighta our imagination, we 
receive the simple pleasure, without any acces- 
sory feeling of tenderness towards the objects 
from which it is derived. But it ia not so when 
we can trace our pleasurable or painful emotions 
to a sentient being as their cause ; and among 
sentient beings, Man is the chief object of all 
our afiections. No pleasure derived from him is 
so trifling as to be unproductive of at least a mo- 
mentary good-will ; no pain so transient as not 
te leave some traces of alienation or dislike; 
Wben^ therefore, we approve of the motives of 
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an agent, wc not only perceive that the action, 
being ttuch as wc aursclve?! would have perform- 
ed, is right and proper, biit wc also feci pleasure 
from sympathy with the sentiments which led to 
it, and affection towards the person from whose 
l>chaviour this pleasare is derived. On the other 
ham), when wc disapprove of an action, as incon- 
sistent with our own sentiments, and tlicrcforc 
improper and wrong, we experience pain from 
the total want of sympathy with the agent, and 
conceive disUke towards htm by whose pervcrsc- 
ness ihis'pain Hm bc«n occasioned. 

In a stmthtr way we judge c^ the propriety of 
our own ntotives. When immediate cnjoymeirt 
no longer solicits mir desires, and the terror c^ 
threatened pain has lost its overwhelming influ- 
ence over our resolutions, we review our own 
conduct in that dispassionate frame of mind, 
which, disregarding the wlventitious circumstan- 
ces that gave to some of our motives unusual force, 
appreciates them all according to their proper 
degree of influence upon the will. \\\ on such 

review, we can sympathize in our former fcel- 
if wc think that wc should now act in the 
manner^in which, amidst the conflict of adverse 
passions, we had conducted ourselves ; we ap- 
.jwuve of our behaviour, and feel the highest sa- 
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tis&ction and pride in our sel£«pplause. On the 
other hand, if, no longer sympathizing in our for- 
mer feelings, we look back, with wonder and re- 
gret, to actions of which the motives now appear 
frivolous, selfish, or absurd, the consciousness of 
having incurred our own disapprobation and that 
of our fellow-creatures, overwhelms us with a 
sense of our o¥Fn debasement 

Such are nearly the principles of human na* 
ture, from which Dr Smith * has accounted for 
our sense of the propriety and impropriety of 
actions, and which he has illustrated with equal 
ingenuity and eloquence. The system appeals 
for its truth to the feelings and experience of 
mankind, and is strongly supported by the sa- 
tisfactory manner in which it explains all those 
determinations of the moral sense, which arc re- 
ferable, not to the consequences of actions, but 
to the motives which regulated the conduct of 
the agent 

In endeavouring to account for any phenome- 
non, it is a presumption in favour of our hypo- 
thesis, that the assumed cause has been followed 
in other instances by analogous effects ; our con- 

* See his Theory of Moral SeDtiments, Piurt I. The differ- 
ence between his theory and that in the text will beafterward» 
noticed. 
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fulencc in the opinion is increased, if wc find that 
cause invariably accompanying the etfect ; and 
every deficiency in the prooi' is auppUet), if the 
degree of tbe one is always accurately propor- 
tioned to that of the other, or if, when tliis cor- 
respondence does not appear, wc can account in 
a consistent manner for tbe departure from the 
^^oerai rule. 
In the system which we are now considering, 
lese several tests of truth seear happily to com- 
Innc 

Sympathy with the feeAings of our neighbours 
being* a sourc-c- of pleasure to ourselves, and pro- 
ducing good-will towards them, we should natu- 
rally expect the analogous sympathy with motives 
to be productive of similar pleasure, and of simi- 
lar kindness and esteem. A very slight rcHection, 
too, on what passes in our own breasts, may con- 
vince us, that whenever a motive is approved of, 
this sympathy exists ; and that the d^ree of ap- 
probation is usually proportioned to the degree 
in which we sympathize with the desires or aver- 
sons which appear to have inSuenced the will. 
If this sympathy be perfect, if, on a review of all 
the circumstances, we conceive that wc should 
have acted precisely in the same manner, our 
approbation will also be complete, and que be- 
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nevolent afiectioiis strongly excited : if our sym- 
pathy be partial, so also will be our commenda- 
tion : if there be greater opposition than agree- 
ment between our sentiments and those of the 
agent, in the same degree shall we blame his 
conduct : and if there be a total contrariety and 
repugnance, according as his motives appear to 
have been capricious, weak, or wicked, he will 
become the object cf our dislike, contempt, or 
abhorrence. 

But although this correspondence be in gene- 
ral observable between the degree of our sympa- 
thy with the motives of an agent, and the de- 
gree of approbation ot blame with which we re* 
gard his action, there are many cases in which 
what we acknowledge to be proper excites no 
applause, and there are even some in which 
what n directly repugnant to the feeKngs of 
mankind occasions Httle or na disapprobation. 
To eat when we are hungry, to pay our debts, 
to relieve the wants of others by parting with 
what ia of no importance to our own coo^ort, 
though they occasion no emotions in the breast 
of the spectator, are actions as completely pro* 
ptr as the greatest eifi>rts of heroism ; and, on 
the other hand; even the atrocious crimes of a 
niotber deserting her offipring, or of one man 
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reducing another to slavery, have scarcely exci- 
ted indignation in the minds of virtuous and wise 
philosophers. Such irregularities, however, in 
the moral sentiments of mankind, may usually 
be accounted for from the knovm eftccts of no- 
velty and surprise on the one hand, or of custom 
on the other. 

When, on contemplating a sentiment entirely 
new to us, or at least of rare occurrence, «'e find 
it consonant to our own feelings, the novcHy, it- 
self occasioning a pleasurable emotion, increases 
iC intensity of the sentiment of approbation. It 
owing to this circumstance tliat the ingenious 
way In which kindness maybe shown sometimes 
more than doubles the obligation ; and that he- 
roism displayed in an unusual manner, though 
perhaps requiring no greater energy of mind, is 
more admired than those of its forms to which 
we have been accustomed. It is not very fre- 
quently, indeed, that novelty can thus add its 
own emotion to that which springs from sympa- 
thy ; for, in the varied occurrences of human 
life, almost every species of feeling, and every 
manner in which it can influence our behaviour, 
become tamiliar to the mind. But it is not so 
with surprise ; this emotion being excited whcu- 
STcr the feeling that is evinced greatly cxccc<K 
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or falls short of, that degree of intensity which 
previous experience of mankind had led us to 
expect 

In ordinary cases^ we find every one acting 
in the manner in which we ourselves should have 
acted. An additional instance of this coin- 
cidence, however perfect, calls no attention, 
and produces no pleasul^. It passes as a cmn- 
mon occurrence, which, having fully expected^ 
we do not regard ; and consequently our appro- 
bation is a sentiment which we scarcely perceive, 
and never express. But a remarkable devia* 
tion, where we looked for the most complete 
agreement, rouses the mind, and gives a high 
degree of intensity to the feeling of disgust 

In like manner, when, from experience of our 
own imperfections or those of others^ we enter- 
tain no hope of an exact coincidence between 
the sentiments of the actor and our own, we 
pass over, with slight animadversion, the usual 
degree of deviation from propriety. But if, in- 
stead of this expected weakness of character, we 
find that, by an extraordinaiy effint of self«com- 
mAud, each conflicting motive has been confined 
to that degree of force with which the cool spec- 
tator can fully sjrmpathize, the surprise, occasion- 
ed by so unusual a display of mental energy, 

6 
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raises the pleasurable teeliog of sympathy to 
nq>tare. It is when tKe'mind is roused to 

^ strong exertion that every emotioa or passion 
links deep into the soul. In tfats respect, the 
sentiment of approbation is similar to all other 
feelings of our nature. Surprise, by produ- 
cing a state of great excitability, increases the 
intensity of ail our emotions, whether they be of 
approbation or of blame, of affection or of dii^ 
Uke, of admiration, of sublimity, of terror, or of 
disgust. 
I In whatever way this surpriiie may be exci- 
l-ited, whether by our general experience of hu- 
man nature, or by our knowledge of thenation- 
al character, or by our acquaintance with the pe> 
culiar education, habits, and feelings of the indi- 
vidual, its effect in heightening our moral senti- 
ment is precisely the same. The character and 
education of an Indian lead us to expect from 
him the greatest fortitude in the midst of tor* 
meots. We never, indeed, can sufficiently fami- 
liarize ourselves to habits so remote from our 
own, as to withhold our admiration of a degree 
of selt^ommand, which to another Indian would 
appear undeserving of applause. But, were the 
same coolness to be displayed by a European in 
the midst of torturesi our admiration would rise 
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to » much higher tone of subUinity. For the 
same reason, the d^ree of admhration with whidi 
we regard the elder Bmtus will depend on the 
character which we ascribe to him : whatever 
that character may have been, the sacrifice a£ 
his own feelings to the safety and liberty of his 
country will be approved ; but if it were ascer- 
tained that he had little parental tenderness to 
subdue, if the conflict was easy between the 
virtue of the patriot and the aflbcticms of the fa- 
ther, our applause of his magnanimity would in- 
stantly subside. It is the difficulty that has been 

overcome, and the surprise excited by unusual 
force of cliaracter, that render the sentiment of 
propriety elevated and sublime 

The effect of custom, on the other hand, is to 
make an action pass without observation, and 
thus to weaken our sense either of its propriety 
or unworthiness. When a practice has grown 
up with the state, when we have been accustom- 
ed to it from our infancy, and have seen it adopt- 
ed by men of eveiy diaracter, the mind no long- 
er perceives it with any sentiment either of praise 
or of blame. Barbarous institations have thus 
been preserved so long after the circumstances 
in wjiich they originated had ceased to exist, 
(hat even the wise have at last seemed insensiUe 
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to their folly. If custom sometimes appear to 
have a more powerful influence on moral senti- 
menty bestowing even ai^lause on actions trivial^ 
ridiculous, or unjust, this irregularity may always 
be traced to some association between such ac- 
tions, and real virtues^ of which they ar^ the sup- 
posed indications. It is thus that young men are 
apt to admire prodigality as an indication of spi- 
rits and tliat the superstjitious of almost every 
country have worshipped apathy» penancet and 
cruelty, which had become associated in thdr 
n^inds with piety and wisdom. Custom may in- 
deed be r^^ded as one of the greatest cotnxfltr 
prs of our moral 8&Dt^nent9, although its in^ 
fluence, in this respect, has perhaps bean over- 
rated. Sometimes it may defraud virtue of iher 
just applause^ and still more frequently disguise 
the deformity of vice ; but never can it repre- 
sent the latter as an ot^t of love, or respect, 
except by showing her through a deceitful me<- 
dium, adorned with borrowed charms* 
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SECTION II. 

Of the Sentiments edited in the Spectator -In/ the 
direct Consequences qfan Action. 

When we transfer our attention, from the mo- 
tives of the agent to the consequences which re- 
sult from his action, a totally different set of emo- 
tions are excited } emotions not merely of appro- 
bation or blame, of kindness or dislike, but the 
more energetic sentiments of merit and demerit, 
the desire of rewarding, and the desire of pu- 
nishing. 

However high our sense of propriety or im- 
propriety may be carried by surprise, whatever 
admiration or abhorrence may be excited by 
the motives of our feUow-creatures, never do we 
feel any desire, merely from such emotions, to 
bestow upon them a reward or to inflict upon 
them a punishment. The sentiments of proprie- 
ty and impropriety seem, in this respect, analo- 
gous to those produced by beauty and deform- 
ity. They occasion a general good-will or dis- 
like } but tliey rarely incline us to confer happi- 
ness, and never to inflict pain. It is otherwise 
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when we contemplate the consequences of ac- 
tions. Not satisfied with expressions merelyof* ap- 
plause or of blame, we become impatient to add 
to the happiness, or the misery, of the agent, in 

I such a manner that he shall feel tliis addition to 
liis pleasures or his pain to be the result of his 
own behaviour. 

Still, however, these sentiments are, in a great 
degree, dependent upon the propriety of the ac- 
tion. We can have no inclination to punish what 
proceeds from motives with which wc fully sym- 
pathize; nor can we wish to reward him whose 
conduct seems selfish or absurd. Propriety, then, 
modifies, and may sometimes altogether annihi- 
late, our desire of rewarding or of punishing ; 
though of itself it does not excite such desires. 

If we oui"selves are the objects of an action, 
we can scarcely doubt that its utility or hurtfiU- 
ness are the circumstances which give rise to our 
desire of rewarding or of punishing. When our 

(enjoyments have been increased by the volunta- 
ly act of another, tlic addition to our happiness 
is productive of gratitude, which seeks to make 
compensation for the benefit received. Wlien, 
on the other hand, our enjoyments have been 
diminished, or pain has been inflicted upon us, 
_our minds arc filled with resentment which 
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prompts us, with force almost irresistible, to re- 
turn evil for evil. Nor are such feelings satisfied 
by the happiness or misery which may befall our 
benefactor or enemy, without our intervention. 
Our gratitude requires that the benefit, our re- 
sentment demands that the punishment, should 
be our own act, and should be decidedly felt as 
the consequence of the kindness or injury which 
we had received. 

We are not only sensible of our own pleasures 
and pains, our own desires and aversions^ but 
enter readily and warmly into all the emotions 
pf others. The sight of distress makes us me* 
lancholy, that of joy cheerful ; nor can our fel- 
low-creatures feel any sentiment, in which, by 
sympathy, we do not participate. The specta- 
tor accordingly sympathizes with all the emotions 
of him who is immediately affected by an action. 
When he attends to its consequences, he per- 
ceives that it occasions some degree of happi* 
ness or misery ; by sympathy, he feels a portion 
of these sensations, a degree of pleasure or of 
pain associated in the strongest manner with the 
action. Nor is this all. Sympathizing also in 
the gratitude which the action is fitted to pro- 
duce, he b willing to assist in rewarding liim 
from whom the benefit has been received : or» 



I 
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feeling un indignation similar to the revenge of 
the sutJIirer, he is ready to assist in punishing 
that violence or fi-aud by which the injury has 
been committed. His sentiments, though weak- 
er, are precisely of the same nature with those 
of the person who is the object of the action ; 
and, like him, he ascribes to it merit or deme- 
rit, according as it excites his sympathetic gra- 
titude or indignation. It would surely be super- 
fluous to prove by many illustrations the exist- 
ence of these sympathies : It ia througli them 
that we become interested in the hero of a poem 
or a play ; that we tremble when he is in dan- 
ger, rejoice when he is happy, that we desire the 
prosperity of his friends, and exult in the punish- 
ment of his oppressors,* 

Precisely on the same principles, do we judge 
of the merit or demerit of our own actions. No 



I 



• Mr Hume, in his Enquiry concemiog the Principles of 
Morals, hits accumulaleil a voit variety of observntions to illus- 
trate the power of utility over our moral sentiuients. That it is 
by sympaihy witli the feelings of the person who is benented 
that the specutor derives pleasure from utility can scarcely be 
doubted ; but the mode in which this sympathy ia excited is a 
qiiebtion of great difficulty, upon wliich it would iii; improper, 
io this preliminary esMiy, to enlarge. The author will say only. 
that he is not conscious of that imaginary change of place to 
nbich Dr Smith aecmi to ascribe it. 
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longer influenced by the immediate 8olicitatioiis 
of pleasure, or the immediate terrors (rf^ pain, we 
coolly review our own conduct, and observe 
what consequences have resulted from our ac- 
tions; If they have been such as to increase the 
happiness and excite the gratitude of others^ sym- 
pathizing with their pleasure, and with their desire 
of rewarding their benefactor, we ascribe merit 
to ourselves. If, on the other hand, we have in- 
jurod, aiid excited the resentment of our neigh* 
hours, we sympathize with the pain they have 
endured, and feel that indignation at ourselves 

which brands our conduct with the stamp of 
demerit. Even our self-love cannot conceal 
from us that such is the real character of the ac- 
tion which we have committed, or prevent our 
conscience from reminding us of that resent- 
ment which we have justly incurred. In so far, 
the sense of our own merit or demerit is exactly 
analogous, to what we should have felt, if we 
had been considering the actions of another. 
But, besides this, we cannot avoid the reflection 
that we ourselves are the objects of those senti- 
ments. If we regard ourselves as the objects of 
approbation, on account of the propriety of our . 
conduct, and of gratitude, on account of its ef- 
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fecta, we feeJ an honest pride and self-gralu- 
latioD, which greatly heighten the pleasure deri- 
ved from the propriety and utiHty of the action. 
If, on the other hand, we consider ourselves as 
the proper objects of disapprobation, and of in- 
dignation, we are overwhelmed with a sense of 
our own debasement. These sentiments are add- 
etl to those which we feel from the actions of 
others, and perhaps no emotions of our natiu'e 
are so intense, as such a pride, or such a liumi- 
tiation. Self-applause is compounded of admira- 
tion, of gratitude, and of pride, all highly plea- 
surable emotions ; can wc wonder that it should 
swell to rapture ? Self-condemnation is compo- 
sed of abhorrence, of indignation, and of self- 
abasement, all highly painful emotions ; can wc 
be surprised that remorse shoidd lead to des- 
pair ? " 



• In judging bolh of the propriety and merit of our own 

actions, Or Smilfi is of opiQian thst wc do not sympathize 

directly with [lie motives by whJcli we were intiueDCcd, vr with 

the reelings of ihe person adfecled by our action, but with titc 

L MntimcnU of the impartial spectator. This double sympathy, 

K while it encumbers the theory, Eeeins aTtojjelher unneccaaary. 

kWhcD no longer under the power of temptation, each man i^i 

himself the impartial spectator of his former actions, and ha 

il more likely to sympathize with the real happiness or suflbring 

' k fae has occationed, than with the feelings ot bye-slaud> 
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The account which has now been given oT 
llie merit and demerit of actions is founded on 
well-^known principlesof humannature» and seems 
to agree with the experience of mankind. The 
sympathetic feeling of the spectaitor is not only 
of a similar nature with the emotion of him who 
is the object of the action, but the former of 
these sentiments is, in general, accurately pro- 
portioned to the latter. When, in consequence 
€if an important benefit, the gratitude of the 
person whose happiness has been increased is 
strongly excited, we find a proportional sense 
of merit entertained by those who contemplate 
the action : when a serious injury has excited, 
in a high degree, the resentment of the suffer- 
er, we find strong indignation swelling in the 
breast of the spectator. It must be acknowled- 
ged, however, that this observation is not uni- 
versal ; that occasionally the emotions of the 
spectator exceed those of the person benefited 



erk Beridet, this double sympathy gives rise to an embarrass- 
ing objection to the theory as explained by Dr Smith. Every 
feeling is weakened by reflection, as Dr Smith himself has fully 
shown; the sense, therefore, of the propriety and merit of our 
own actions must be weaker than those sentiments entertained 
of them by others, of which our sentiments are merely copies : 
But this is contradicted by experience, no emotions of our na- 
ture being so energetic at self-applause and self-condemnation. 
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or injured ; and ttiat, sometimes they fall short 
of them in a. remarkable degree. But such de- 
viatioQs from the general rule, if founded on si- 
milar sentiments, or easily accounted for from 
other known principles of human nature, will 
perhaps corroborate, in place of overthrowing, 
the system. 

I. When our happiness is suddenly increased, 
we are not very fastidious regarding the motives 
from which the benefit proceeded, but, in the 
fulness of our hearts, we are ready to communi- 
cate pleasure to every one at all connected with 
the event. In a still greater degree, when suf- 
fering unexpected and unmerited patu, we are 
apt to feel a desire of vengeance which pays 
little attention to the circumstances in which hci 
whom we consider as the perpetrator of the mis* 
chief, may have been placed. We arc disposed 
to reward the mere messenger of good news, and 
too apt to entertain dislike or malice against him 
by whom we have been informed of a great mis- 
fortune. Even the letter which announces a dis- 
ipointment is torn, and the stone by which we 
ive been hurt Is broken in pieces in our wrath. 
With such emotions the spectator is so far from 
sympathizing, that he frequently feels a senti' 
ment of a very opposite kind. In our own case« 
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the gratitude, or rerenge, excited by the increue 
or ditniDution of happiness, is so deeply fdt as 
for some time to ei^ioss the whxAe of our atten- 
tion, and to render us insensible of the nature of 
the action by which we are affected. Alive only 
to the emotions, we are regardless of every cir- 
cumstance by which our opinion of the agent 
might be modified. But sympathetic feelings 
are comparatively weak. The spectator, not be- 
ing hurried away with resistless force, has time 
to examine the motives, to enquire whether the 
good or evil really arose firom intention, and to 
correct his sympathies with the one party, by 
those which he equally feek for the other. In 
making such enquiries, his sympathy with grati- 
tude may sometimes be diminished, and tliat 
with revenge will frequently be destroyed. 

11. We sometimes ascribe great merit or de- 
merit to an action which causes very weak emo- 
tions in the person immediately affected ; and oc- 
casionally the violence of his feelings, in place of 
exciting the sympathy of the spectator, produces 
a very contrary effect. To confer a benefit on an 
infant, or on one who, as he can never hear of the 
obligation, can feel no kind of gratitude, is high- 
ly meritorious ; while to injure a child, or him 
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I -who is unable to appreciate the injury, calls forth 
^the strongest indignation of mankind. In the 
one case, the certainty of the motive being dis- 
interested produces a favourable disposition to- 
wards the agent, making us enter wanuly into that 
gratitude which seems the natural and just re- 
turn for tlie benefit j in the other case, the base 
and ungenerous sentiments, from wiiich the ac- 
tion must have proceeded, rouse an abhorrence 
which heightens the indignation naturally exci- 
ted by the injury. Nor is it requisite that the 
person afJ'ected by the action should actually feel 
gratitude or revenge, in order that the spectator 
may sympathize with those emotions. When cir- 
cumstances fitted to excite such sentiments are 
presented to ns even in fiction, tlie feelings 
which, under similar treatment, we should have 
experienced, spring up in our minds. That die 
person bcnetited or injured is incapable, from in- 
fancy, folly, or absence, to appreciate the good 
or evil which has befallen him, cannot prevent 
us from sympathizing with those sentiments, 
which, at a more advanced age, or if endowed 
with the usual portion of reason, or if present, 
he would liave telt : On the contrary, the con- 
trast between his apathy, and the emotion natu- 
Kdable to tlie rest of mankind, by 
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occasioning a d^ree of surprise, and rousing the 
mindy adds force to the feelings of die specta- 
tor.* 

In CMfder, however, that our sympathy with gra- 
titude or revenge may be lively, we must in ge- 
neral approve of the degree of emotion express- 
ed by the object of the action. When a man is 
elated by a slight advantage, or cast down by a 
trivial misfortune^ his character inspires such 
contempt, that we can pay little attention to 
any of his feelings. When, on the other hand, 
tanidst unlooked-for happiness, or unexpected 
distress, we see him retain his composure, and 
express only such joy or sorrow, such gratitude 
or revenge, as seem proper to the unconcerned 
spectator, our delight in this unusual degree of 
propriety and mental energy excites such sym- 
pathy with all his emotions, that our gratitude 
to his benefiMTtor, and indignation at his enemy, 
partake of the enthusiasm of our admiration. 

III. It may be remarked, that our sympa- 
thy is much more perfect with gratitude, than 
with revenge. In the former the feelings of the 
spectator often equal, and sometimes exceed, 
those of the person benefited ; in the latter, they 

* Hame's Treatise on Human Nature, Book 11. Part IL 
Sec 7. 
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! comparatively languid. Our graUtudc for 
t which we ourselves have received may 
frequently ajipear deficient to itiose acquainted 
with the obligations which we lie under*, but 
it is seldom that revenge does not exceed the li- 
mit prescribed by the sympatliedc indignation 
of uunkind. Vanity is ever busy in extenuating 
obligations which remind us of our inferiority; 
and the object of gratitude being to requite the 
kindtjesfl which we have received, in a way that 
demands some sacrifice of our intercstfl, self-love 
is anxious to depreciate the benefit, or, if this 
be impossible, to represent it as in part the oft 
spring of accident, or the just reward of our 
own perfections. Hut being neither humbled by 
tlie favour, nor incommoded by its requital, we 
view a benefit c(mfcrred on others through a 
justcr medium ; and acknowledge the full weight 
of the obligation more readily than he can do, 
whose sentiments of gratitude are weakened and 
combated by bis selfish feelings. Besides, the 
direct aim ofgratitude being to increase the hap- 
piness of one whose sentiments we admire, we 
enter warmly into the pleasure that will flow 
from the requital of the benefit ; and ibis new 
sympathy adds its force to tliat which wc felt 
.he acntiments of hiin who has received 
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the obligation. In this way, our reflected feelings 
of gratitude acquire an intensity seldom inferior, 
and sometimes greatly superior, to. the emotions 
of which they may be considered as the copies. 
With regard to revenge, all these accessories 
are reversed i and in place of strengthening, tend 
to weaken, the sympathy of mankind. Every 
thought or feeling, when we ourselves are inju- 
red, enlivens and invigorates our resentment. 
The sense of humiliation, the contrast of this 
humiliation with our fancied deserts, the selfish 
propensity to magnify whatever immediately af- 
fects ourselves, and to exaggerate every pre* 
sent pleasure or pain : all these feelings aggra- 
vate our sense of injury, and embitter our re^ 
sentments. But in the case of others, we confine 
our sympathy to that feeling of revenge, which, 
when stripped of all those accessories, appears 
natural and just. Even with this degree of the 
sentiment, we cannot fiilly sympathize. We can- 
not be blind to the direct consequences of pu- 
nishment ; we cannot forget that its object is to 
inflict pain on a fellow-creature ; and though our 
sympathy with the criminal is greatly weakened, 
yet it is not totally destroyed, but utters a << still 
« small voice'' in favour of mercy. 
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Maiiy feelings thus weakening gratitude and 

gravating revenge, while other associations 
produce opposite effects on the sympathetic feel- 
ings of the spectator, we cannot wonder that the 
gratitude of him who is benefited should fre- 
i|uently appear to others cold and format, nor 
Uiat resentincDt of our own wrongs, should, io 
almost every case, be condemaed as violent and 
vindictive. 

IV. -Surprise and admiration always heighten 
the feelings of gratitude or indignation, whether 
the benctit may have been confeiTed, or the in- 
jury inflicted, on ourselves or otiiers. 

Surprise is well known to rouse the energy of 
the mind, and to render it highly susceptible of 
every kind of emotion. Accordingly, if there be 
any circumstance in the action to occasion sur. 
prise, if a degree of seU-command be exhibited re- 
markably superior or inferior to what our experi- 
ence of mankind, or of the individual, has taught 
us to expect, it is natural that the impressions of 
gratitude or of indignation should be proportion- 
ally increased. Hence we experience an energy 
of emotion, which seems more than commen- 
surate to the real degree of benefit or injury, up- 
on tlie unexpected relenting of an obdurate cre- 
ditor, or the treachery of a trusted friend. 



30 OF THE PBlNCIPLEa OF 

Much, too, will depend on the nature of ■ 
bcne6t or injury, on its being easily coinprehe| 
ed in all iu parts by the understaDding, 
painted in lively colours by the imagination, t 
thus fitted to make a strong, instantaneous, 
decisive impression on the affections. We all 
know that a tale of private distress interests us 
more strongly, than the infinitely greater suffer- 
ings of an army or a nation. To give vivacity 
to our feelings for the latter, it is necessary to 
select a few circumstances, and to present them 
in a concentrated view. It is thus that Poussin, 
in painting the Massacre of the Innocents, has 
produced, by three simple groups, an impression 
■which other painters, by crowding their canvass 
with varied imagesof death and of despair, have 
attempted in vain. It is natural therefore, though 
it may seem unjust, tliat a hero, who, by one 
splendid effort, has protected his country, should 
be received with acclamations, while the prince, 
whose whole life is a continued source of happi- 
ness to his people, is more coldly applauded. 
Amidst the allurements of unlimited power, to 
keep a strict watch over his own passions, and 
those of his courtiers, may probably require a 
greater and more unusual ilegree of self-corn- 
mand, than, in a moment of enthusiasm, to be 
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the devoted victim of the most ardent patriot- 
ism ; nor can the happiness, occasioned by the 
latter, be put in competition with that public 
prosperity, that widely-diffused felicity, flowing 
from a wise and virtuous administration. But 
neither is the heroism so conspicuous in the just 
and impartial ruler, nor are the benefits to his 
country, though infinitely more important, so 
palpable or so impressive. Continued acts of 
beneficence may be compared to a river, which, 
g^ding among varied hills and smiling valleys, 
difilises health, and fertility, and joy. Heroism 
is the mountain torrent which, pouring impetu- 
ously from the rock, ovo'wbelms us by its force, 
takes entire possession of our souls» and with an 
energy, which spurns every calculation of bene- 
fit, harries on our admiration to rapture. 






■ 
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SECTION m. 

Of the Sentiments excited in the Spectator by the 
indirect Consequences of an Action. 

It might appear, on a cursory view, that, ha- 
ving examined the sentiments excited in the 
spectator by his sympathy, with the motives of 
the agent, and with the feelings of the person 
affected by the action, we have sufficiently ascer- 
tained the principles of moral approbation. But 
sometimes the consequences of actions reach far 
beyond their immediate objects, and exceed, in 
a remarkable degree, what was either in the con- 
templation or intention of the agent Such con- 
sequences, if altogether fortuitous, or depend- 
ing on circumstances contingent and unexpect- 
ed, can add nothing to the merit or demerit of 
an action. But, if they be so much connected 
with it, that the one can scarcely be present- 
ed to a mind of ordinary intelligence without 
suggesting the other, the more remote and indi- 
rect consequences, in that case, immediately oc- 
cur to the spectator, who will not fail to sympa- 
thize with the good or evil which they are calcu- 
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lated to produce. The indirect consequences of 
actions, by which our moral decisions are modifi- 
edf may be reduced to two classes : according as 
they lead us to anticipate future actions proceed- 
ing from the sentiments evinced by the agent ; 
or as they affect the general rules of morality. 

L It can scarcely escape observation, that the 
usual tendency of some sentiments and emo- 
tions is to increase happiness, that of others 
to produce misery. Gx)od-humour, teniperanc^ 
compassion, and courage, can scarcely be exhi- 
bited, without suggesting advantages to the indi- 
vidual, his friends and bis countrymen, which, on 
many occasions, must result from them e nor can 
malevolence, intemperance, rage, or cruelty, be 
shown in our presence, without reminding us of 
the numerous evils which they introduce into fa- 
milies and society. When the utility of an emo- 
tion is obvious and great, we are led to sympa- 
thize with the pleasure which we foresee that it 
will frequently occasion ; and hence we are more 
delighted with it, when properly excited, and 
even disposed to pardon some slight impropriety 
in its expression. Thus, good-humour is so agree- 
able, that we are not much disgusted though hi- 
larity should be rather misplaced ; and pity is of 

VOL* I. c 
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guch essential service to mankind, that an excev 
of ity though deemed a weakness, can scarcely be 
fieirerely blamed. On the other hand, the hurt- 
fiil tendency of an emotion adds materially to 
.the disapprobation which we feel for its impro« 
priety, by recalling to^us many occasions on 
which it is likely to lead to injury and crime. 

If utility has so great a share in the approbn- 
tion or disapprobation of simple emotions and 
passions, we may expect it to have a much more 
powei^ influence, when, by real actions, the lui- 
tural consequences of these emotions are set fully 
in our view. We judge of the utility of particu- 
lar dispositions and sentiments, either from the 
recollection of former instances in which we have 
observed their effects ; or from probable cases, 
iramed in our own minds, in which we anticipate 
their consequences ; or from habits of thinking, 
formed partly by our own experience, and partly 
by the precepts of our instructors. But when the 
real consequences of an action are immediately 
before us, all those views of the probable efifects 
of the dispositions, from which it proceeded, are 
strengthened and enlivened* The mind passes 
easily, from the immediate and direct perception, 
to those recollections and antidpaticms which so 
nearly resemble it ; and the established habit of 
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thinking is strongly recalled to our attentibny bjr 
a new ftet» in every res)[>ect analogous to those 
tty which it Wab otigitiiilly formed. Byni(»uisof 
tftin tecumtb reaemblanbei both of the &ctS) im4 
of the emotions which they excite^ the mind 
passes, almost imperceptibly, ftom the present 
impression, to ideas so strongly associated with 
it, transferring to the indirect utility part Of 
that viTftcity and fbrce^ which arise from sym- 
pathy with the feelings of the person immedi« 
ately affected by the action ; in the same maa» 
ner^ that the picture of an acquaintance forciUy 
tecals to us the qualities of his mind, or that the 
resemblance of a friend prepossesses us in favour 
of a stranger, or that our own misfortunes, if they 
do not totaUy absorb our attention, increase our 
f^mpathy with those of others. 

When we behold a humane and generous ac- 
tion, we follow the actor to imaginary scenes^ 
and conceive the manner in which he will con« 
duct himself in the different relations of life. We 
view him as a dutiful son, an affectionate fatiier, 
a warm friend, an indulgent master, a virtuous 
citizen. Imagining a thousand situations in which 
he will diffuse happiness around him, we sympa^ 
thize in this happiness, and in the gratitude of 
tiK)se who are likely to be benefited by his vir^ 
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tuesf On the other hand, when we contemplate 
a vicious action, and know that it had its origin 
in ili*regulated passions, or in evil habits, that it 
was coolly conceived and deliberately executed, 
we immediately represent to ourselves the un- 
easiness and alarm, which, in the dread of new 
and worse excesses, must be felt by all the con- 
nections and neighbours of the criminal; our ima- 
gination sets before us numerous atrocities, and, 
sympathizing in that indignation, which we fore- 
see will often be excited, we reckon every cir . 
cumstance which adds force to our anticipations 
an aggravation of the crime. But, if we find 
that the criminal had been led away by the ex- 
ample of those whom he esteemed, or prompts 
ed by a sudden ebullition of passion unusual 
in his character ; still more, if he show such a 
contrition as affords some security for his fu- 
ture conduct, and express an earnest desire of 
compensating the injury which he has occasion<p 
ed : Such circumstances, by lessening the pro* 
bability of his causing future evil, and thus di- 
minishing the alarm, are universally considered 
as alleviations of his guilt. But as neither the 
aggravations nor alleviations, arising from such 
views of his future conduct, can increase or di>- 
^nish the pain which he has inflicted on a fel- 
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low-creature, their influence on our moral senti-^ 
ments must be derived from their powers of sug^ 
gesting or counteracting probable anticipations 
of evil. 

This species of indirect utili^ appears very 
similar to that which has resulted from the ac-^ 
tionj being distinguished from it only in this, 
thaty while the one prompts our moral decisions 
by sympathy with the happiness or misery which 
has in reality been created, the Other produces 
a rimilaT, though weaker, effect, by sympathy 
trith good or evil only anticipated and probable^ 
In this manner, however, an action is held to be 
more meritorious or more criminal from infe^ 
rences of the spectator quite independent both 
of the intention of the agents and of the direct 
good or evil which has followed from his- action* 

Ih Man is so governed by habit, that some^^ 
tknes, seeming to overlook the motives of the 
agent and the direct consequences of the ac-* 
tion, be approves or disapproves from general 
rales derived from formeir experience^ His at* 
tention, in some degree withdrawn from what is 
pasdng before bis eyea^ is fixed on judgments 
which he had formerly pronounced ) or rather it 
is directed to that general. rule, which he had 
framed to hims^^f from the consideration, of those 
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analogous cases, and which, by the similarity of 
the present circumstances, is recalled to his mmd« 
Every instance of virtue or vice which may come 
under his observation, every sentiment he may 
experience of approbation or of blame, of grati- 
tude or of indignation, tends strongly to. coa* 
ftrm his love of virtue, and his hatred of vice ; till 
at last, his judgment, in any particular instance, 
IS pronpunced, not merely on the merits of the 
case itself, hut according to fixed and settled ha- 
bits of thinking, by which one species of action 
is applauded and another reprobated, on account 
of the class to which it belongs. That which 
has often been approved becomes associated with 
the sentiment of admiration; that which has 
often been condemned, with the sentiment of 
dislike ; nor can circumstances similar to those 
by which such associations were formed be pre- 
sented tooiu: minds, without exciting similar emor 
tions. 

The advantages of this constitution of mai;! 
are suflSciently obvious. When we are exposed 
to temptation, or under the influence of head- 
strong passion, the wishes, interests, and rights 
of others, anii even our own real and permanent 
happi"**^ being overlooked, we are apt to plunge 
headlong into imprudence or into crime* At 
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suck times, the more distant conaequeoces of the 
action are disregarded, and the warning voice of 
e:KperieQce, denouncing future miseiy, is ovei<* 
powered by the turbulence of pasnon. But the 
general rule, formed by a multitude <tf sucoes* 
live observations, is so firmly associated with the 
situation in which we are placed, that it instaat- 
ly recurs to our mind, aod^ arresting us in our 
career, makes us feel, that, as in all finmer casea 
we condemned the conduct which we are abootto 
ildopt, so also, in this instance, shall we equally 
condemn it, when, no loi^r blinded by paasion» 
we shall coolly and impartially review our own 
beiiavioun This habitual influence of the ge- 
neral rulea c^ moTEdity constitutea that senat of 
du^ which alone can be efifectuaUy opposed to 
the seductions of present pleasure^ or the tenors 
of present paiu^ 

Nor is the force of general rules q£ morali^ 
less beneficial in judgijatg of the cmidiict of otheca. 
When an action is performed in our presrac^ 
we are apt to be too much engrossed by a few of 
Ha more promineat efiects, to the eachisian of 
others^ which, though less striking, inay be infi- 
nitely more important . But our confirmed habits 
of thinkiag recur, and remind us of our former 
decisions with a degree of strength sufficient to 



1 
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arrest cmr precipitate judgment, until we can re- • 
view the circumstances, and account for the di£- 
ference between our present and our habitual' 
sentiments^ The vivacity and wit arising from 
intemperance might conceal from our view the 
loss of healthi of fortune, and of reputation, to 
which improper faidulgences inevitably lead ; the 
immediate safety derived from cowardice might 
appear to overbalance the distant contempt and 
future danger that result from it ; the imme- 
diate good, occasioned by an act of injustice^ 
might render us blind to its injurious effects on- 
other' individuals and on society ; but in these^ 
and stifailar cases, the habitual feeling at once 
rises up in our minds, and balances the false 
sentiments occasioned by hasty and partial con- 
sideration. 

The influence of general rules of conduct be- 
ing so very beneficial, we must approve of what- 
ever tends to strengthen this influence, and dis- 
approve of whatever is likely to weaken or de- 
stroy it« But as these general rules are mereh 
habits of thinking formed by reiterated acts, a 
in b^er words, associations between particulf 
actions and certain sentiments, through whi 
the former always recal the latter to our min 
each new decision, conformable to those 
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hiv€ fimnerlj pixmoaiiced, must incieMe the &- 
cility and eneigy wkh which theyrecor; wiiiljt^ 
on the other hand^ every dedskm io ifpffrnkkm 
to the general rules, most retard tlieir recur* 
rence, and weaken dieir poweiSL fiidfym » 
dendy of the immediate cooseqoesecs of an 
tion^ there is, therefore, adraatage m 
to general rules, and evil in dey a iti Hg final 
thenu An action will be more or leas appro* 
ved o( as it shows the agent to be AMire or lem 
actuated by a sense of doty, and as it teads to 
fiyrtify, or undermine, this sense of duty in 
self and others. He who does an act of 
cence in opposition to seU^interes^ not only 
ces benevdence by die most unequivocal of afl 
testimony, and directly increases the happiDeas 
of his fellow-creatures, but he also str en gth cM 

his own sense of duty by experience of the peace 
of mind attendant on virtue^ and confirms a si* 
milar sense of duty in others, by inciting them 
with the desire of becoming, in their turn, the 
proper objects of that esteem, which they feel to 
be the result of beneficence. He^ on the other 
hand, who commits injustice^ not only evinces 
wicked dispositions, and occasions pain or loss 
to his neighbour, but, by breaking through the 
rules of morality^ he weakens the checks upon 
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his future cuHHjjuct, i^nd^ unless be be puuish^d, 
l^e allarQs others \Qi wmilar crimes, by the exata* 
pte of the attaiomeiiit of his own desires through 
injury to his fellow-men. £ven when an action 
la immediately productive of good, its tendency 
to counteract the habitual sentiments of maiK 
Imd* and to weaken those general principles in 
whidi the wel&re of society is so nearly interest- 
ed, may excite disupprobation instead of praise. 
Thus a ccHupulsQvy exchange, though beneficial 
IQ both parties, would be reprobated ; its ten« 
deacy being to overturn the important princi- 
lAea that each man ought ia be aUowed to de« 
termine with regard to his own interest^, and to 
'^spose as he pleases of his own property. 

{9 t^ia Planner, pur moral decisions from sym- 
jpathy with the motives of the agent, an4 the 
kamedi^te e&cts of the action^ are modified by 
the utility of adhering to general rvdee^ although 
90 such consideration may have entered into the 
mind of the agent, or in any respect influenced 
hiB conduct. 

Such are the princip4 viewA of indirect ulilitjin 
by which the sentimentaof mpc^l ^{^obation are 
IBodified or corrected It is seldom, on the firajt 
viewof im action, that their influence is very ppw^r- 
luL When we b«hold the eifects of bene^eoc^ 
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struck with the generosity of the motive, and, 
wanned with gratitude towards the philanthropist 
who has difiused happiness around him, we can 
scarcely stop to enquire, whether the feeling 
which he has shown be in that precise degree 
from which the most virtuous line of future con* 
duct may be predicted, or to weigh the conse«> 
quences likely to result fitun supporting the ge* 
neral rules of morality. Nor, when we are filled 
with indignation at the immediate evils of injus^ 
tice, do we think much of its remote, though 
destructive, effects. Some vague and general re» 
collections may cross our minds, and give addi- 
tional force to the emotions which we alreadjn 
feel; or a remarkable opposition between ouf 
present sentiments and our habitual mode oi 
thinking may arrest the precipitancy of our deci* 
uon. But, in general^ the influence of indirect 
utility will be to correct our more lively and en* 
ergetic sentiment^, after their turbulence has in 
some degree subsided. Even then, its influence^ 
though it may be more steady, will in most casea 
be cpmparatively weak* 

ist The sentiments excited by direct utility^ 
or hurt, arise from real and certain consequences 
qf the action, and are sympathies with feelings 
of gratitude or resentment, which actually exist 
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The sentiments excited by indirect utility^ or 
hurt» have their origin in our own imaginations^ 
and are sjrmpathies with gratitude and resent- 
ment, which it is only probable may afterwards 
be excited. The one has all the force of reality^, 
the other all the weakness of fiction* However 
likely it may be that the motives which have 
been displayed will occasion future happiness or 
misery, and that the sense of duty will be strength- 
ened or impaired by the action, still these antici- 
pations cannot be embodied like realities, nor 
exert so strong an influence upon our minds. 

Sdly. Proximity in time and place has great 
effect on the vivacity of all our feelings. We are 
more elated or depressed by a pleasure or pain 
which we expect to feel to-day, than by one which, 
though more intense and equally certain, is at 
the distance of a month ; and an event, on which 
the happiness of our whole lives may depend, f 
removed to the distance of a year, will give plac 
to emotions excited by very trivial occurrence 
Our sympathies follow the same rule. We f 
more for him who has just suffered a slight c 
appointment, than for one, who we foresee v 
be rendered miserable at a future day ; and 
the same reason, while we enter warmly inf 
the political transactions of later times» the 
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more remote periods, however important, are 
comparatively uninteresting* 

In like manner, we participate more readily ill 
the feelings of those around us, than of such as 
are at a distance. The burning of a house in our 
own vicinity interests us more than the confla- 
gration of a village in Germany, and the sudden 
death of our neighbour inspires more horror than 
the massacre and torture of the inhabitants of a 
different region. 

But direct utility is usually discernible imme- 
diately, or at least at no very distant period, and 
in the vicinity both of the agent and spectator ; 
while indirect utility is connected with neithier 
by ady defined time or place, but seems difili- 
sed over unlimited space, and unassociated with 
any particular time, person, or object. 

Sdly. The effort requisite to conceive the fu- 
ture consequences of a motive, or an action, 
must of itself diminish the vivacity of the senti- 
ments which arise firom views of remote utility. 
From the limited nature of the human mind, 
whatever distracts the attention weakens the 
force of our emotions. We are affected in a 
slighter degree by distress diffused over many 
persons unconnected with each other, than with 

that which is confined to a single family. When 

6 
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the nttmber of suflferers isgmt, and Um^ arc 
Mciated in nothing but imsfiMrtune> so mueh at^ 
tentkm is requisite to fix the whole in the me- 
niofyi the mind finds it so difficult to pass firoitt 
Ime to another, and the current of sentiment i» 
so broken and interrupted at each transition^ 
that the vivacity of the fbeling is lost in the e& 
finrt requisite to comprehend the extent of the 
evil. Direct utility gives rise to sentiments con- 
fined to a few persons usually connected hy va- 
rious associations^ and if it occasionally suggest 
di&rent or opposite views of the action, they are 
neither in any great number nor very dissimilar in 
kind. But indirect utility has reference to an im- 
mense number of persons wholly separate and dis- 
tinct, while it suggests great variety of views both 
of the motives and consequences, among which 
it is often difficult to select the most important 
The attention is thus distracted, the apprehen 
sion less distinct, the effi>rt to retain and exi 
mine and appreciate all the remote effects labf 
rious ; and the sentiment, resulting from so ma 
and such discordant views, proportionally wes 
But although indirect utility is less power^ 
in forming our moral sentiments, than the 
mediate consequences oi the action, and 
propriety of its motives, it is by no mean 
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important. When in nnison with Uic emotions 
<occa«oned by direct benefits or injuries, it in- 
cur feelings of the merit or demerit of 
e action ; when opposed to them, it weakens^ 
and sometimes overcomes, our desire of reward- 
ing or of punishing the agent j and occasionally, 
if the immediate goot! or evil be trivial, and the 
general nile important, it may even reverse our 
rash and partial judgments.* 

A short review of our chief duties will exem- 
plify, in the most satisfactory manner, these prin- 
liples of moral approbation, and enable us to 
•judge whether the sentiments of mankind are, 
ij] every respect, consistent with that system 



• Mr Home's s3-stem ought to be considered aa an essen- 
tial part of that ofDr Smitb. The first ofthesc writers esta- 
blishcd ttic influence of utility in dictating our moral judg- 
r tncnts, but made no distinction between that direct utility 
vwliicli is in the contemplation of tlic agent, and the more in> 
m direct consequences which follow uniDteDtionally from his oc- 
' tion. Dr Smith traced the influence of utility on our moral 
(lentinients to sympathy vrith the feelings of the person aiTect* 
ed by the action, and explained that other sympathy with the 
. motives of the agent, without which it would be difficult to 
I account for the high estimation of the personal virtues. Had 
I Dr Smith marked more distinctly the difference between di- 
[ rect and indirect utility, and indulged more sparingly in clo- 
(jucnt, but inaccurate, illustration, his boolc wuulil have been 
exempted from those misconceptions that have furnished the 
most popular objectiotis to his system. 
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has now been explained* Such a review 

.wiU, at the same time, be a useful preparation 

for the speculations in the science of politics, 

.which form the subject of the following Trear 

^tisct 



CHAPTER n. 

Of the Nature and Degree qfjpprobd&on h^ 
stQtooed on the several Virtues. 

SoMB of the virtues have a dhrect reference to 
the agent himself, tending immediately to in« 
crease his own happiness, and only remotely to 
impcove the condition of his neighbours : O&eis 
have an immediate reference to his neighbours^ 
and affect his own happiness only by procuring 
for him self-approbation, and the affection of Iqs 
iellow-creatures. Hence the virtues are divided 
into two great classes^ the Personal, and the So^ 
ciaL 



SECTION I. 

Of the Personal Virtues. 

The personal virtues were by the ancients ro» 
duced to three : Prudence^ by which, avoiding 
precipitation, we attend to all the consequences 
of actions, and chuse those means which are most 

▼OI^* I. D 
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liki'ly to acwinpfish our enc* : Tenrpeaaccw hjr 
ynhWU we rcthiia fixnu ycweac «icjni:eai; 
it wuuUl either Jt*iM:i.vc us oc jr^ster nimre 
jo}'iueut, i>r subject u» tc nxcur^ vma : vid 
titude. hy which we juomic v ^RsKiit puiir^ 
by ao iloai^ we oiu esctfie jjencer rirj£? pmiw 

MoU'. TWv tettii imiiit:uiii£ei>( imi directiy iso is- 

him tViMU Uifiii'egairtltii^ hts real iaten»t5 throi^h 
CHit«le«^iec»ft Q€ trout »cnlicijiN: dSrm a> 

iloubi. o»Mbik' hii» iise rv jicrwse "iie 
lit iiihoii*, to a degree wr>ica» i' ie wn:^ 
ilksiili iiitem|M*»^ie> tL^f s.vwar'JN. wcuiii '« 
liU powar. lliit this cvHZ;»e\(ueQce. reia^ 

i!Ut on tliDii i\m**biita!U)ett wLii !:i:e icciuL 

^iciraliii: III iiiaiikiiuU th^ jHrf^trdl vjrr.iifs. by 

i . h luUnrc. in ap|UoviHl of by the spectator, on 
vihujtu uii flu: tiiriiinhiaiu'ea of the action cuke 
iha} ijj*i>jtbbi4)ii wlii<*h tlie agent has show:i tt> 
liuv^. jiifi'^t ii« cil iiki i^oiuluct. However ni?h we 
mkny U Jii our own behaviour, wc are all su£ci. 
4:iitl) ]>i '.lOIi lit v^lii'ii examining that of other?; 
We ebtiiuatt the various means which migl: 
>.^V4: bM0 4.4M>tieu Willi perfect impartiality, ur 
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biassed by those ■Moriitioa§ wiakk waaj hsre 
existed in the miiid of the ageotv or I7 ihobe 
casual occoirenoes which. mj hwe given fa 
some particular view s fidte ifortanrr * Noi^ 
in judging of the conduct of otfaen^ jk we ya- 
der the influence of that rerticM and impatint 
desire, which, in our own aflun^ ia w apt to 
blind the judgment, and to r^re«eiit 'all means 
of attaining the objects of oar wish as agreeable 
and certain of success. When, on examining 
the behaviour of another, we see that, even in 
the hurry of action, he has taken the same cool 
and deliberate view of all the <nrcumstances» 
that he has given to each its just importance, and 
has acted as we think that, in a similar situation^ 
we iriiould have done, we necessarily approve of 
his conduct : And when we reflect on the many 
examples of rashness and inadvertency, which 
are ccmtinually occurring in the world, particu^ 
brly when we know that some of the circumstan- 
ces were placed in a seducing light, or that such 
a degree of passion was excited as usually mis- 
leads the judgment, we occasionally applaud. 
But, in general, the peculiar incitements to er-. 
roneous judgment and rash actions being en- 
tirely unknown to us, the coincidence between 
our own sentiments and those of the agent seems 
so natural, that, occasioning no surprise, it ex- 
cites no vory lively emotion. 
On the other hand, when the action has arisen 
from partial considerations, fiom peculiar associa^ 
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iiousoi'wiiicii we Imve no Ldea, rrom impatience 
iliat hurrit^ rurwariL bv whatever nieans zq the 

m 

(liupustfii ciid» ov iicma imbecdity wbich can aa> 
tiler cuiiibme >«{iactce mesuiures, .lor -JompHe 
u|iyu»ftte vicwtf ; lu >uca castes :lie ^inexpectedi* 
iicfK» ui liie ctmuRMi Jecweeu viur senuments and. 
Uiu^w ot the >i&:cur rtider? jut luappTobauzon 
vciv siitMijc; wtok :iie .oily, irom which the 
.^'ijuu stxHUN Li> iiave 'miceeued* aiuds :o our re* 
|i&tThcu»&uu k ^*iiii>menibie [H>rnou ot* cuntempt* 

Lhu tijiiiiiHi uUUbcHiueiice vii' prudence issue* 
c%>»»» oi iii4Huueiice> tiiuure md disapp*iinrmeirt:s 
tfuui iuhUn;! do«;s liiere xxtx ouy iuciinatian to 
iniiii>ii oi t«*\«iuii. 'I lit: ^ud Je nut vTrtuaH% 
4aia;:«». nuky ik; luiutii, lud Tuilure jemnrrraig 
4iiii, liici^^ibiv^ ^lAiiLuuc v;r iiidi^riucioii. i' a ail 
v.\viU:d, in lu \k :u-icrtbird iiidier :u -ihe iiiiiiy oc 
HutiiiiirivN^ (/I Uiv ubicci III vit'w, :hau :() tliecfi 
^fvc v»i ]niiijc«HV ^'luwri III ^.{ry attiuuiBent. 

X\w ii«Mv«jHiux: o»n>o< uciicijs 'It' pnidence 
Vt^t (N>«kv« ^*i W*^% utiH:(iii .;ii lutrii-c occubiuns xa 
♦•>M>!vNv**v»"^ ijJVMc.N 4iid ycHiaps JUi" country^ 

fi J»», h <P, h )»ciii-rKijbl ccfix» Biiiv dow. It iH :rr 
♦lifH |>iit,Mii«v wnn'x'zs. jJ^^tbiL- pow*::io£ dou 
HM^fn fiKuir iiiictiiiri'i l>ul imuss thtfre bt wm 
(liMt^i. Ill ilir Ai-iion iiM-l»"U> iinprcsj* tbi* view 
IM1I niiiiiU. if i<B ;i|ii fo Ih* di5rci:arvit:d» Jdaoif 
'III-, •iiiiir nil liiinl lu nnplov th«ir tbrei»iu:?ii 
l>MM iiriii^ |ilrfisiii-r« to llirmM'l^c* aud. otuJ 
<'«^i« in ildiii^ evil. ^' Mndcx uo per 
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temptations, too, the road of virtue appears easy 
and inviting, that of wickedness rugged and for- 
bidding; and we rest more easily on the plea* 
sing contemplation of happiness, than on the un« 
gratefid prospect of pain. If there be nothings 
therefore, in the action itself to counteract this 
propensity, we are led to infer benefit from anti- 
cipated success, and to approve of that prudence 
by which only future success is likely to be at- 
tained. Imprudence, on the other hand, sug- 
gests the painful ideas of disappointment, of self- 
vexation, of inability to do good, and of the suf- 
fering of others from such precipitation and fol- 
ly. Viewing it in this light, and scarcely taking 
into account that the schemes so rendered abor# 
tive may perhaps be hurtful, the contempt aris- 
ing from the actual imprudence is strengthcoed 
by anticipations of mischief which such a habit 
is likely to occasion. 

With regard to this virtue it m^ be remark* 
ed, that the support of a genend rule can scarce- 
ly have any share in the approbation bestowed 
upon it. The general rule is iuUy at much im* 
pressed upon our minds by the dinppointmenta 
which attend precipitation, as by the success 
which follows prudencCf This virtue carries its 
own reward so visibly along with it, and its ab- 
sence its own punishment, that mankind may 
draw lessons of circumspection, eqnally,'from ex- 
perience of the consequences attending the vir- 
tue, or of those inseparable from the opposite 
vice. 
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IL Temperance consists ia a comparison of * 
all the pleasures and pains likely to follow from^ 
an action, and in the steady rejection of present 
eigoyment which would eitiier deprive us of 
greater future pleasure, or entail upon us future 
fmin. Being merely a just valuation of motives 
to action, without reference to the proximity or 
distance of the several ol^jects of desire, it cannot 
£sul to be approved of by the spectator, to whom 
all our pleasures and pains, in this respect, are 
equal) while intemperance, which consists in 
the preference of a worthless enjoyment, merely 
on account of its presence, must be disapproved 
of by others^ in whose minds that pleasure has 
no such recommendation. In the one case, there 
is a perfect coincidence between the feelings of 
* the agent and those of the spectator ; in the 
other, an evident opposition* 

But from our own conduct and that of others, 
we know that, in this respect, perfect propriety 
is not to be expected. We daily see the mere 
circumstance of the proximity of pleasures mate- 
rially increasing their power of determining the 
will } and, being accustomed to expect a certain 
degree of impropriety in those who are exposed 
to temptation, we learn to make allowance ibr 
the weakness of our nature. I^ however, we 
meet with an instance of remarkable departure 
£om that dctgree of temperance which we had 
been led to expect, whether this departure con- 
aist in uncommon power of self-command, or 
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in uncommon imbecility of mtndf the Burprm 
excited by the unlooked-for »ppeftr«fice of^ tlm 
virtue or vice raises our approbtiiou of tlie one 
to admiration, and sinks our diiap|»ohatMifi 4if 
the other to disgust 

No one exertion of temperanoe perhaps will 
create any great emotion ; both beeauie^ iMfiM^ 
never been in a aituatioli quite sitiuiajv we caNi 
fiirm but an imperfect idea erf' file slmaigtiii^ 
temptation wliich }ias been rtmUi^ m4 immim 
&m pleasures which are vety iiHUwse mn/jdp 
merely on account ui'ilus virUMiv i0 bt fd^/MML 
If an enjoymeut be amuooUy ihsm^ A i» pm- 
bible that it may ovefbabner botli tlie hium 
fioMtreB ftam which k Im likefy Up Mmf m^ mid 
the iittarc pains by which it wBl be Mhwtd^ 
Should it be our datff notrnkhtUmdmi;, to i»r 
fiainy this must be z duty^ im* of tempef Mfe»^ 
but ci bene6cence or joftice# A single aMA of 
t empe r an ce, thcrefiwe, unless it be associated 
with some other virtue; is not likely to give an 
idea of uncommon self-command. On the odier 
hand, z single instance of intemperance may 
create the utmost disgust ; for, independently dT 
the degrading efiects of many indulgences on 
the understanding or the heart, and the diflficul- 
ty ctf conceiving the full force of a temptation 
which we have not actually felt, there is no limit 
.to the d^ee in which an act of intemperance 
may fall below the ordinary level of bumarv mi> 
ture. The approbation of the virtue i^M^^^MML 
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he onlinary stantlartl of mankind in the vice 

ihan in the virtue, our antiL-ipations arc more 

ly respecting tlie former, than with regard io 

clatter; and, hence, another reason wlij- ovir 

bhorrcnce of intemperance is much more vivid 

ban our admiration of moderatioD orabstiiieacc. 

There are few virtues, to the regular exercise 

' which a sense of duty is more requisite tJiaii 

temperance. It is chiefly by recollecting iJie 

in whicii the enjoyment now present to 

s was viewed at another time, and by recalling 

s general rules of conduct formed by repeated 

gment^, that we can resist temptation. But 

; rules may be as fully established by expe- 

:e ofUic pain and regret arising from devia- 

, as they can be weakened by any intemip. 

on of virtuous habit. The evil, being entirely 

■ the transgressor, and evidently the connc- 

nence of his transgression, will imprint the 

e of duty strongly on his mind. Nor is Hie 

feet of example likely to be very dangeroua to 

Intemperance appears so deformed, so 

, and even absurd, to him who is exposed 

i no temptation, that he feels little inclination 

imitate what he can in no degree approve. 

', however, the example be shown by one whom 

Ire respect, or if the intemperance beasnociated 

rith agreeable mental qualities, or ifitbeconsi- 

;red as a concomitant of rank and iasliion, it« 

cnsetjucnces may be widely destructive. Thus, 

s 
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the diflBipatioii of a fidher frequently ruins the 
morals of his son ; thus the vividty and wit of a 
bon vivant may seduce young men from their 
duty ; and thus theprofl^^acy of Charles the Se» 
coemI spread dissolute manners through his courts 
and thence through the nation. Even in such 
cases, our abhorrence of vice, when unsupported 
by indignation at immediate injuries occasioned 
by self-indulgence, will be satisfied with detest* 
ing the individual, witliout seeking to inflict pu* 
nishmenton his profligacy; and accordingly, 
tach laws as, from religious views, have been 
enacted to restrain immoral excesses, have al- 
ways, owing to their want of unison with the feek 
ings of man, fallen speedily into disuse. 
••. III. Our sentiments respecting the virtue of 
£irtitude are, in many particulars, very similar 
to those excited by temperance, though in their 
d^ree of intensity they are considerably diflfer* 
ent. Fortitude, like temperance, consists in the 
just estimation of pleasures and pains, without 
giving undue preponderance to those which are 
immediate ; and it is, in like manner, approved 
of from the coincidence between the feelings 
of the agent aqd those of the spectator. Allow- 
ance is also made for the ordinary weakness of 
human nature, through which the presence of 
pain exerts so powerful an influence over the 
mind ; the approbation or disapprobation being 
proportioned, not so much to the exact propria 
ty of the action, as to the deviations from that 
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QrOinary degree of the virtue, which experience 
^^ui led us to anticipate, 
h ITic standard of this virtuej accordingly, rarics 
L difTcreut states of society ; being plawd in 
ne at a very high, and in others at a \ erj' 'ow. 
degree. The savage, whose Hie has been a con- 
tinued struggle against danger and privations, 
who is inured to every vicissitude and every 
pain, M'hose rugged breast has seldom sympatlitz* 
ed witl) others, and who has as seldom experi- 
enced the consolations of pity from his fellow- 
men -, a being trained in this hard school of suf- 

|"ing and adversity will contract an inscnsibili- 
to the menaces of pain, whicii at once dimi- 
ihes his admiration of fortitude, and increase* 
) contempt of every symptom of weakness. 
In civilized eociety, however, aversion to pain 
found to sway the will much more poweifuUy 
than the love of pleasure. Suffering, which 
seems triBing when distant, cannot approach 
without appalling us. We may all talk, and 
feel, very philosophically respecting the 
lins of the body, the loss of tbitune, the disap- 
pintment of ambition, even t))e termination 
' life, while these calamities are remote ; but 
ipt them face to face with us, and the boldest 
^ill shririk. Accordingly in civilized nations, 
^c point of expected propriety is placed lower 
1 fortitude, than in temperance. A considera- 
2 degree of caution, even some degree of tre- 
|iidation in real danger, is but slightly blamed j 
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and pusillanimity, tlunigh it excites derision, oc- 
casions little dislike, and no abhorrence : whiles 
on the other hand, a high exertion of active coa- 
rage, or of that fortitude which amid tortures 
disdains complaint, is received with acclamait 
tions of applause. 

Nor is the admiration bestowed on an act of 
fortitude much increased by several successive 
exertions of the virtue. A series of courageous 
eflEbrts will, no doubt, be more highly admired, 
dian any ordinary or unimportant act of valour ; 
but in contemplating an illustrious instance of 
8elf<:ommand, whatever would distract the mind, 
or fix the attention on less important transac* 
tions, must weaken, rather than increase, die in* 
tensity of the emotion. In such circumstances^ 
the mind is too much hurried away to reckoa 
up and add together a number of less interesting 
occurrences; it is too much elevated by one 
great and splendid feeling, to stoop to others of 
lower -origin or inferior lustre* There is, howu 
ever, one very important addition even to the 
highest admiration which the most elevated act 
of heroism can inspire. It has been remarked^ 
that our emotions and our imaginations are so 
intimately connected, that whatever exalts the 
one gives unusual vivacity to the other.* Under 
the influence of high adiniration, our minds dait 

* See Hume's Treatise on Human Nature, Book H. Part 
IIL Sec VI.; or his Dissertation on the Ptesions, Sec VI. 9. 
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into futurity, imagiaiog, with a force and liveli- 
ness little sliort of reality, acts of heroism still 
more sublime : hurried on by the illusion, we 
ascribe these imaginary actions to him who has 
already so tar surpassed our expectations ; our 
emotions and our imagination invigorate each 
other, aiul our feelings rise to the highest rap- 
ture oi' which man is susceptible. \Vbo, in sucli 
a state of mind, can attend to mere utility, whc- 

ler immediate or remote ? 
>ut when our emotions have had time to 

iside, and our attention is directed to the 
iOosequences of that action whoac grandeur had 
enraptured our minds> we must perceive ttiat 
these consequences, except in so far as genero- 
sity or benevolence may have been joined to 
fortitude, are entirely confined to the agent him- 
self, securing to him the greatest degree of hap- 
piness which it was possible for him to attain. 
In this, there is no call for gratitude ; nor, in the 
pU3illuiiniity which has sacrificed much distant 
good to the escape from present pain, is there 

ly circumstance to excite the indignation of 
kind. 

In particular cases, indeed, the consequen- 
ces of cowardice are so immediately hurtful to 
others, that in such instances this vice has been 
very severely punished by the laws. If through 
pusUlanunity an army has been routed, and 
slaughter and dismay have combined, to over- 
rbelm the nation ; or if imminent danger of sucli 
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evils has been created ; the resentment of the 
aofftrers rises too high to be disarmed by the 
plea that none of those disasters were intended 
by the culprit* The general voice demands 
atonement for the loss and disgrace which cow- 
ardice has occasioned, and policy, with the view 
of balancing the fear of death by the fear of pu- 
nishment, confirntiB, and usually aggravates, the 
aentence. But the punishment of cowardice, be- 
yond the exposure of the culprit to scorn and 
eontempt, is repugnant to the feelings of the 
Spectator. That is generally pitied which is 
(xmsidered as a natural weakness, rather than a 
erime ; and the sentence, defended only on the 
plea of necessity, is executed amidst the commi* 
aeration of bye-standers. However much cow* 
ardice may be despised, however disastrow 
its consequences may be to a nation, no consi- 
derations of this nature can induce us to class i% 
with those crimes of which injuiy to others is 
the immediate object, and which, on that aic^p 
count, excite an indignation that only punish? 
ment can appease. 
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SECTION II. 
Ofihe Social VirUiet. 

There are two waj» in which the actions of 
one person may afiect the happiness of another* 
They may increase, or they may diminish it. 
Accordingly, the social virtues, whose immediate 
object is the welfare, not of the agent, but of his 
fellow-creatures, may be divided into two great 
classes ; the beneficent virtues, which tend di- 
rectly to promote the happiness of othera ; and 
justice, which forbids whatever might detract fiom 
their enjoyment. 

Hiere is a thicd class of a mixed nature, par* 
taking both of beneficence and justice, wbicV, 
though ultimately resolvable into these virtue^ 
it may be more convenient to consider apart 

. I. Even in beneficence, the most amiable of 
the virtues, propriety is an essential quality. Al* 
though a man may have conferred benefits on 
thousands, if his conduct were guided by folly, 
or dictated by caprice, if the action appear dis- 
proportioned to the motives, if it be such, as we 
think, that, in similar circumstances, we should 

not have performed, however it may be excused 

an account of its effects, it can neither me» 
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rit approbation^ nor daim any title to the appel<« 
lation of virtue. 

In like manner^ the refraining from an exercise 
of beneficence, though in general it be merely 
tolerated, may in particular situations be virtu- 
ous. If, in doing an act of kindness, the agent 
must have subjected himself to much inconveni- 
ence* to ser\'e one, who had neither particular 
daims on his good offioes, nor any very urgent 
want of his services; still more, if he must have 
deprived himself of the power of assisting others 
who, though ndther more needy nor deserving^ 
held a higher place in his affections ; in such 
a case, feeling that we should have acted in the 
same manner, we approve of his refusal. 

It is seldom, indeed, that the omission of be- 
ncHccnce, is, in itself, entitled to direct appro- 
bation : but from experience of ourselves and 
others, it frequently meets with indulgence. We 
soon learn to estimate the strength of the sdfish 
propensities of mankind, and become aware of 
their influence in preventing those acts of kind- 
ness which to others appear natural and proper. 
Being accustomed to make allowance for such 
imperfections as experience has taught us to ex* 
pect, we rest satisfied with the ordinary degree 
of coincidence between our sentiments and those 
evinced by the agent. Propriety more perfect 
than tliis general standard, we approve ; and if, 
requiring a high exertion of generosity and self- 
command, it greatly exceed it, surprise may raise 
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, eur etlmiration to tiie highest applause. Ii\ on 
the otiier liaud, there be leas propriety than we 
had anticipated, our disapprobation may, accord- 
ing to the circumstances of the action, become 
k i^ike, contempt, or detestation. 

Passing troin the motives to the coiisc^iiencea 
[ of a beneficent action, observing the immediate 
good resulting iiom it, aud sympathizing with 
[ tbe gratitude of those, whose happiness has been 
»> increased, we feel pleasure from the action, af- 
f lotion for the agent, and that desire of reward- 
f ing him which constitutes the sense of merit. 
These strong feelings of a<lmiration and grati- 
tude arc rendered still more powerful by antici- 
pations of future generosity, and future benefits ; 
Idlticipations impressing our miuds almost with 
I the force of realities, by their exact resemblance 
I to the scene which engrosses our attention, and 
j hy that state of activity into which our imagina- 
f ^n is always thrown by intense emotions. Ouc 
I'B^rplause is not only of the present, but of fu- 
' tUre, exertions of the benevolent aflections; our 
* gratitude is not only for the present, but for the 
I iiiture, acts of kindness, which our heated imagi- 
I liation represents as scarcely less certain, and 
much more important, than those benefits which 
have actually been conferred. 

\VhUc under the influence of sentiments so 
Bergetic, it is unlikely that we should pay much 
ttention to the advantage that may be derived 
vm strengthening the disposition to beneficence 
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in tlie minds of others. It is true, that i 
spectator of generosity must feel in his hot 

I- Jove and admiration of goodness, which willJ 

- tify his virtuous resolutions. But such conil 
rations are too general, too calm, too indefid 

; to be listened to during the fervour of applat 
or tlie melting of gratitude. Nor are they a 
gested to the mind, by any striking resemblM 
either to the motives, or to the immediate cm 
qucDces, of beneficence. If wc suspected the 4 
tion to proceed from attention to general ruJ 

! it would lose in our eyes much of its i 
Should we learn that the man whom in our fan 
ve had painted, as softened with pity, delighl 
with tlie view of that happiness which he creaq 
and elevated by a generous victory over his s 
ish feelings, had been influenced merely by. 8 
bit, by abstract maxims, or by a nice balance! 
contingent results, our admiration would quid 
subside, and our gratitude would cease to oa 
py or interest our affections. It is surely imp] 
table that a consideration, which in tlie : 
vould tarnish the lustre and detract from 1 
graces of his action, should increase the emo- 
tions excited by his behaviour in the bosom a^ 
the spectator. 

The consequences of a selfish refusal to | 
mote the happiness of others, are rather of a1 
gative than a positive kind. After ttie most u 
feeling rejection of a petition, matters are est 
ly in the same state as beture the rciiuest ^ 
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I made. He who stood in need of assistance is 
sithcr poorer, uor in greater pain, nor less re- 
lected, tlian if he had never made the applica- 
; nor is he in a worse condition, than if the 
, who so iinfecliogly refuses his petition, nc- 
Kr had existed. However unexpected, there- 
Ibre, the disappointment may be, however odi- 
P «U8 the refusal, even he who hoped for relief, hav- 
l ing suffered no injury, has no ground for that 
lentment which would lead to the infliction of 
lishment. The Rpectator may be diaappoint- 
f the pleasure which he had anticipated from 
the view of happiness and of gratitude, and this 
L disappointment may strengthen his dislike of the 
L|>erson, whose ungenerous feelings he contem- 
plates with aversion ; still, as no real injury has 
sen done, no real evil created, there is no room 
r that indignation which is the reflection of re- 
mtment. Nor in the prospect of the future con- 
t of him whose cliaracter is deficient in be- 
ficence, is there any circumstance which can 
I raise such indignation. A course of behaviour 
lay be predicted which will merit reprehension, 
1 incur contempt; the anticipation of unkind- 
meanness, and hardness of heart, may ex- 
iitcdif^ist; hut without going beyond the case, 
■Ihere can be no rcawn to foretell direct injury 
) any one, and where there is no injury there 
jin he no punishment. 

VXhat every departure from beneficence weak- 
s one of the most essential rules of morality in 
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the mind of the agent, and at least, prevents in 
the minds of others those kind resolutions whicii 
might have sprung from the contemplation of 
the happiness, gratitude, and self-satisfactkM^ 
created by benevolence, may, at some future pe^ 
riod, increase our disi^probation ; but such views 
are not likely to have any powerful effect, while 
we are surprised and disgusted at the unexpect^ 
ed prevalence of selfish feeling, and grieved by 
the sight of distress which we cannot relieve. 

Such omsiderations of the distant and uncer- 
tain effects of an action can never prompt a de- 
aire of inflictmg pain. Nor indeed, can we be 
so certain ci the impropriety of the action, as to 
be free from the risk of punishing what may not 
.even be deserving of blame. The rules of benefit 
cence are lax in their nature and uncertain 
iheir application. Before we can positively 
that they have been disregarded, we must comt» 
der the abilities of the agent, the state of fail 
connections and friends, the other claims of hn* 
manity or affection, which may be more powei^ 
ful though not immediately present, the charai^ 
ter of the person in distress, and the probabilitgi? 
of his being relieved by others more nearly con* 
nected witli him by friendship or by birth. How 
is the spectator to find his way in. this labyrinth 9 
How is he to weigh all these circumstances, so as 
to decide with certainty that the action ought to 
have been performed, or that it should be enforr 
ced ? When our disapprobation is merely attend* 
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ed by dislike, we judge from the circumstancea 
whidi fall wn'thin our knowledge, and no evil 
thence arises which cannot be removed on bet- 
ter inibrnmtion ; but if we were called upon to 
inflict punishment, we should feel it our duly to 
pause till we were made acquainted mth all tile 
most minute circumstances of the case. Neither, 
therefore, arc we inclined to punish a want of 
beneficence, which, producing no direct evil, oc- 
casions no resentment, nor if, for the sake of 
example, we were so inclined, could wc satisfy 
ourselves that we were not committing an act of 
injustice. 'Hie science of casuistry, which under- 
took to lay down rules of hcneiicence applicable 
to a variety of circumstances and situations, has 
become a generic name for that snbtility o{ dis- 
tinction which, unfounded in the nature of things 
Jeads only to perplexity and error. 

II. Where justice is concerned, the most strict 
propriety is required by the spectator. To him 
the interests of both parties appear equally im- 
portant; and although he may make some al- 
lowance for that seltishness which prevents a 
raan irom sacrificing hts own wishes or pleasures 
to the welfare of others, he can have no indul- 
gence for the greater degree of this vice which 
■would induce him, through injury to his neigh- 
bour, to seek his own advantage. Every instance 
of such self-partiality is reprobated by those who 
are neither blinded by passion, nor misled by in- 
terest; and the point of expected propriety i» 
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placed so high, tliat an act of mere justice, ex- 
cept under veiy particular circumstances, scarce- 
ly calls forth applause. A life of steady, accu- 
Tate, and persevering justice, during which no 
unfair advantage of any kind has been seized, 
may perhaps require a degree of seHUrommand, 
beyond that which is requisite to the exercise of 
the more splendid virtues. But, in such cases* 
> each exertion being of little difficulty in itself^ 
I 'and there being nothing to mark the frequent 
[^recurrence of the virtue, there is nothing to 
rsffect the imagination, or to enliven the emo- 
' tion. Accordingly, if mere justice be ever ap- 
plauded, it is only when positive institution has 
appeared to permit whatever is not directly pro- 
[ hibited ; and when, in consequence of this, what 
' h really of strict obligation puts on something 
f of the appearance of generosity. In such cases, 
■ experience convinces us that a majority of man- 
l kind will consider themselves as absolved frc 
Ijdl obligations, except those enforced by 
Tour expectations of strict propriety will coi 
quently be lowered ; tlie usual degree of r 
imperfection will meet with some indulgence^ 
and a rigid adherence to the dictates of justice 
when purely voluntary, may excite some dcg 
of admiration. 

'Hie sentiments to winch the immediate c 
sequences of justice give rise are equally t 
and moderate. The tendency of tliis virtue, 
tot to confer happiness but to prevent injur] 
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lOt to increase enjoyment, but to hinder the de- 
■uctioa of that degree of welfare which already 
aists. After the most signal act of justice, every 
king remains as before ; no one is rendered hap- 
ier, no distress is removed. There is here no 
wm for gratitude, which is excited by benefits, 
ut which never seeks to reward mere forbear- 
In society, indeed, where the iinavoida- 
I We imperfections of law permit many immoral 
ind some unjust actions, the refraining from 
fcese may assume somewhat of the character of 
teneficence. He who renders a just account of 
k trust unknown to the world ; the debtor who* 
fter having obtained a discharge, pays those 
lebts from which by law he is freed ; he who 
eleases another from a legal obligation contract- 
. in ignorance or folly : whoever acts in this 
tanner, while he displays a nicer sense of honour 
lan our general experience of mankind had led 
B to expect, may, at tlie same time, excite gra- 
ifitude in the breast of the individuals whom he 
saves in possession of those means of enjoyment, 
f which they might have been legally deprived. 
In considering tlie line of future conduct 
■rhicb is Ukely to result from the motives ennced 
f a just action, we can merely infer that the 
;ent will not be apt to give such undue pre- 
ference to his own interests, as to subject those 
cund him to injury. So far it is well; we 
j^vc him credit for the propriety of his future ae- 
ons, and feel satisfaction in the exhibition of 
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1 innocuous character. But there is joined Lo 
I'&csc feelings no anticipatal gratitude ; for the 
ItKtion evinces no sentiments from which future 
►acts of kindness cau be inferred ; or, if it ahould 
I exhibit that delicate sense of justice, which sei 
LiB one point of view, to confer something rc! 
IWing a benefit, the occasions for its display 
J rarely occur, and its consequences are usual); 
I Unimportant, that it can give occasion to no 
Plively emotion. 

The approbation merited by justice seems, 

"len, to arise principally from the support which 

F^ery instance of this virtue aflbrds to a most 

f hnportant rule of conduct. This rule is not, as 

I beneficence, indefinite in its extent, or diffi> 

l-cult in its application. To abstain from injuiy 

h is a maxim clear in its import, and independent 

V of all contingent circumstances. Its influence in 

I'iegulating our behaviour is, at the same time, 

■aoost salutary. If strengthened by undcviating 

observance, it occurs to our minds even when 

objects are the most distorted by passion, and 

rouses by its habitual force our sense of a p; 

numnc duty. That our conduct, in a ditHi 

aitiiatioQi evinces the influence of so »alutaty' 

principle, that it tends stilt farther to impj 

the great rules of justice on our own minds, 

by example to fortily tiie virtuous resolutions 

jien, must entitle us to high approbation ; yet 

t approbation, proceeding from remote and 

B obvious views of utility, will always retaia 



icure 
lould 

I 



and 



OK THE SEVEHAL VIRTUES. 



73 



Blmoess and composure unlike the enthusiastic 
notions kindled by bcucticence. 
If we attend, however, to the sentiments cxd- 
1 by an act ol' injustice, we shall find them ud- 
illy lively and energetic. AVTien, from mo- 
tives evideotly selfish and improper, a man refu- 
ses to pay a debt which he has contracted ; wltcn 
fbe defrauds another of his property, or seizes it 
1^ force i when he outrages him in hi^t person, 
BT detracts from his character ; in all these ca- 
ses, positive injury is done, the condition of tho 
sufferer is rendered worse than it formerly was, 
nd a feeling of resentment is excited witii wbieU 
ivery bye-stander sympathizes. To this is added, 
I the mind of every one connected with the cri- 
tinal, or living in his vicinity, an apprehension 
' ibture offences endangering their personal 
ifety, and in the minds of others, an indig- 
lion at crimes which principles so depraved 
|re likely to occasion. Such anticipations of in- 
istice, suggested by actual crimes and actual 
lifferings, sometimes carry theindig nation of 
iJje spectator even beyond the resentment of 
ftc sulierer. The paramount necessity also of 
•using the rules of justice to be regularly ob- 
lerved cannot fail to give both strength and 
lennanency to these sentiments. The perso- 
jial virtues may be neglected without bringing 
suffering upon others ; beneficence may be dis- 
rcgardedj not indeed without preventing posr 
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sible happincs, but without occasioning additi) 
al distress; but justice is the kejr-stone of 
ty, the removal of which would at once crush to 
atoms human industry, and human enjoyments. 
When a virtue, so essential to private securii 
and public tranquillity, is either insidiously 
openly attacked, the obvious necessity of sii| 
porting the general rule, and of proving that 
personal advantage can ultimately arise fn 
crimes, interests every spectator in the attempt 
repel aggression, or, if this be impossible, to inflict 
a degree of punishment sufficient to make the ag- 
gressor repent of his injustice, and to deter othei 
from similar enterprises. In inflicting this 
nishment, no difficulty can ai-ise from the circi 
stances of the case. To determiue his cond 
the bye-stander has merely to satisfy himself 
the one party seeks to promote his own advi 
■|gge by injuring the other. He at once percei' 
itftat such attempts are improper, injurious to 
'innocent individual, and dangerous to soci< 
I %ence the introduction and province of lal 
which aims, not at inspiring virtue, but at repn 
ing one species of vice, the existence of whi 
has been proved by actual aggression, and 
demerit, sometimes by the alarm, and always Hi 
the indignation, of tlie neighbourhood. 

in. There are some virtues which partake 
the nature both of beneficence and of justice ; 
aitd holding a middle place between them, seem 
to create obligations more strict than the oi ~ 
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and less precise than the other. These ditties 
which, though their neglect exdtes the strongest 
sentiments of disapprobation, are but partially, 
if at all, enforced by human laws, arise chiefly 
I ftom gratitude, and from the filial and parental 
relations. 



I. DuHes arising from Gratitude. 



There are many circumstances wliicli raise the 

obligation of assisting a benefactor, much higher 

than that of conferrimg a favour on any other 

person, and which consequently diminish our 

hadmiratlon of a grateful return for former kind- 

Beas, while they increase our disspprobation of 

ingratitude. He who has shown merely an in- 

Pclination to befriend anotlicr, has at least evin- 

Iced a degree of good-will, the ordinary effect of 

tvhich is to produce a similar feeling of kindness 

lin his friend. The experience of this reciproci* 

' of good-will makes us expect considerable 

lieadiness to assist a benefactor ; less allowance 

f is made for that selfishness which so frequently 

ipposes itself to beneficence ; and the degree of 

(ffopriety which experience has led us to expect 

sing more perfect, our disappointment at tlie 

f discovery of a want of gratitude is greater, and 

our disapprobation more lively. 

In ordinary cases, too, the disposition to do a 
lervice will have produced some increase of haii- 



76 OF THE APPROBATION BESTOWED 

piness to the person who is the object of the 
kindness ; and that this should occasion no re- 
turn of good-will, no reciprocal desire of adding 
to the happiness or alleviating the pains of a be- 
ndactor, is so very improper, so unusual^ and 
consequently so unlooked-for, that it cannot fail 
to excite the highest disgust. 

When, in addition to this, the benefactor has 
relinquished some of his property, or sacrificed 
part of his time, he has suffered a loss by his b&. 
neficence, which the other party seems almost 
bound in strict justice to repay, and which, had 
it lieen demanded of him, he would readily have 
come under a formal obligation to compensate* 
In one point of view, a real injury may tfana 
socm to spring from ingratitude ; but as the be- 
nclactor had, ot* his own accord, trusted for his 
recompense to tlic feelings of gratitude, or ra- 
ther as he had conferred the benefit without any 
view to remuneration, the injury which he sufl 
fcrs is not so direct, as if he had been deprived 
ot' his property, of his time, or of the fruits of his 
talents* without his own consent. Neither is the 
injury so ^^tII defined. In many cases, it is inuu 
gin«ry« consistingaltogether in the disappointment 
of his feelings { sometimes it is of little imports 
ancc, the expected return not being essential to 
his Avelfare ; occasionally, on the other hand, it 
may niin his fortunes, and extinguish his hopes. 
These consequences of ingratitude, though Uiey 
^smilJ make an essential didfenence in the duties 



OH THIi: SEVKOAL VIRTUES. 



77 



i the one party, could scarcely aSect the direct 
jClaims of tlic other ; for having been in the coii'- 
Itemplation of neither at thctimc the obligation 
Iwas incurred, they could have no influence in 
prompting those sacrifices for whicii a compen- 
talion is demanded. Our detestation of ingrati- 
ude may, therefore, be stronger than that of in- 
ttstice, but our resentment of the eviU which it 
Krcasions, or rather which it refuses to mitigate, 
wiU aiways be comparatively weak. 

Nor is the virtue of gratitude, like that of jus- 
lice, capable of being reduced to a precise rule, 
Iflvliicb is independent of accidental circumstan- 
I CCS. Were we to endeavour to enforce its obscr- 
i Vance, tlie difficulties would be insurmountable. 
[■Ought the return to be of a different kind from 
lie benefit conferred ? How much ought the 
Lone to exceed the otiier in degree ? At what 
Lparticular time ought the return to be made? 
Dn each of these and many other questions that 
Bight be started, there would be room for an 
nvestigation of the motives, pecuniary circuin- 
Euices connections, and prospects of both par- 
ties* equally intricate, oppressive, and nnsatis- 
Bictory. He who wishes to do his duty will scl- 
Idoni be at any loss with regard to its nature 
t and extent ; but in seeking to regulate tlie coo- 
duct of others, unless directed by tiie firm-drawn 
line of justice, we involve ourselves in perplexi- 
ties, from which no attention or talents can ex- 
Ptricate us, and in the vain attempt to compel to 



78 OF THE. APPROBATION BESTOWEJi 

virtue, we should larely escape the commissioit 
of a crime. 



2d.---DutiesJram the Filial Relation. 

The claim of a father to the respect and ser- 
vices of his children, is partly founded on the 
afiections springing from habitual intercourse, 
partly on the most clear and indispensable duties 
of gratitude. 

The reciprocation of minute but frequent t^ 
timonies of afiection between members of the 
same family, their intimate connection, their 
common interests, all tend to excite a strong at- 
tachment, which inclines them mutually to assist 
each other's pursuits, and to exert themselves to 
promote each other's happiness. The habits, too^ 
of respect, which a son contracts towards his fa- 
ther, habits springing from the early helpless^ 
ness of his condition, and strengthened by daily 
experience of his inferiority in wisdom, know- 
ledge, and power, accustom him to bend his 
own opinions and wishes, t# those of one who, 
in every occurrence of life, is so much better 
qualified to decide what is right or advantage- 
ous. Hence, a general deference to the opinions 
of the head of the family, a sacrifice of every 
desire that may be opposed to his wishes, and 
still more, a renunciation of such as may be in- 
consistent with his wel&re. The absence of sen* 
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timents, thus imprinted by habit and kiodncss, 
gives rise to strong feelings of dislike ; while the 
I contemplation of a character so deficient in the ' 
I most natural and amiable atlectious, cannot fall 
L to suggest many anticipations of seHish disregard 
rto the tiappiness of every feUow<creature. 

Besides, a son must be senuble of poweriiil 
k daims on his gratitude, when he recollects the 
■numerous inthilgcnces which have been granted 
Kby his fatiier, and the many instances of atten- 
tion to his happiness, which, as acts of strict ps- 
cntal duty, he had no title to demand. Ha (k- 
pther has probably denied himself many comforts 
to add to his enjoyments ; and that he should, in 
his tun), subject himself to some inconvenience 
on his father's account, seems merely the re- 
payment of a debt contracted iu his youth. M'ere 
jte to refuse assistance to his parent when in want, 
iie unexpectedness of such misconduct would 
Kcite our utmost detestation, and we should 
Icarcely appear to exceed the limits of justice, 
I compelling him to make conif>cnsation for 
liose sacri£ces, which, having been intended for 
liis welfare, he must have known, that, if oeces- 
, he is expected to repay. Aceofflingfy, in 
Htlieus, a son was obhV ' !■' iv, ;., r j.! :;_iin 
Bisfather^ a similar rcr -' 

kacted in England ; iiu'.l 
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pulsory by the common law of Scotland.* But 
as a law of this kind cannot be justly enforced 
witliout a previous enquiry into the wealth of 
the SOD, and the degree of obligation which he 
lies under to his parent, it is probably better to 
leave the sanction of this great moral precept to 
the feelings of mankind, which will brand with 
indeliUe infiuny, every notorious instance of its 
infringemeiic. 



3d. — Duties Jrom the Parental RekUiwu 

The helpless state of an infant naturally calls 
forth the humanity of those who have brought 
it into the world, on whose mercy it seems pecu- 
liarly to be thrown, and whose affections it so 
strongly interests. The habit of providing for a 
child, of attending to its little comforts^ of eiw 
tering into its infantine pleasures, strengthens, 
the affection of the parents^ and renders the hap* 
piness of their child as dear to them as their owhl 
No allowance, therefore, is made by mankind for 
any such selfishness, as might lead a father deli- 
berately to prefer his own gratification to the 
support of his children, and when an instance of 
such depravity occurs, it is marked with the most 
unqualified reprobation. 

To a certain degree, the duty of parents is even 
an obligation of justice. Afler bringing into the 

• Erskine's In«t. Book I. Tit VL 57. 

5 
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' KoHd, a being unable to maintain himselfl to 

i refuse to grant him tiiat assistance, ft-ithoot which 
f he must perish in mieery, or to endeavour to 
I throw upon othcre a charge arising from the vo- 
kkintaiy uct of the parents, is eitlier to do a po- 
\ Ktivc injury to the child, or to transfer to othera 
r tn expence which the parents only are bound to 
defray. But afatlier can have no right to inflict 
unmerited misery on his child, or to render any 
of his icUow^citizens tributary by the mainte- 
nance of ImoAVpring; and consequently in eve- 
lycountrj-, the law, by awarding Hie necessaries 
of iifc to a child from the property of its parents, 
interferes as far aa seems requisite to prevent in- 
juatioc. 

JScyoud bare subsistence, there is no doubt a 
claim, nearly as strong in itself, though more dif- 
ficuit to be reduced to any geot;ral rule. A son 
who has been brought up in aflluence, who has 
not been instructed in a proiession by winch he 
can gain his hvelihood, nor led to foresee any 
necessity for his own ejcei'tions, if, without cause, 
he be thrown off by liis father, suffers an injury 
much more grievous, than if, in his infancy, he 
bad been allowed to perish for want. In such a 
fiase, the law of Rome interfered, and referred 
the case to tiie consideration of the pn^tor, who 
WHS empowered to order such a provision as 
seemed to l>c just, insome respects the law of 
Scotland follows that of Rome, the Supreme 
Court of Justice, when the rank in life prevents 

VOL. I. F 
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the daughters from going to service, onieriili 
mnintenance proportioned to the opulence off 
parent.* In doing so, however, it is requisite 
enter into investigations both of the circumal 
cea of tlie parent, and of the behaviour of •! 
child, which must always be vexatious and c 
unsatisfactory ; and it is probably from a regi 
to the liberty of individuals, and a salutary fen 
of relaxing the parental authority, that the laws 
of Knf^laud, though they award mere necessaries 
of life to a child, leave e^'el■y farther provision to 
the natural strength of the parental feelings, and 
to the general sentiments of abhorrence excited 
by the cruel exertion of a father's power. 

In sonic countries, the state has proceeded still 
iiirthei', and attempted to prevent the head of a 
fiimily from squandering that fortune in which 
his children arc conceived to have an interest, 
or the children trom involving the parent in po- 
verty or disgrace. To these purposes, we are told, 
the iettres de cachet in France were frequent- 
ly applied ; and, in Holland, every person was 
liable to be imprisoned by the judge on a com- 
plaint at the instance of his relations. From 
such exertions of authority, it is very unlikelj 
that any good can arise. The family disputes 
occasioned or embittered by tlie appeal to a mi- 
nister or a tribunal, and tlie oppression so easily 
exercised through the carelessness or corruption 
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ON THE SEVERAL YIRTUES. 89 

of a judge, far overbalance any advantage which 
can be derived from occasional instances of sa« 
lutary control; and, accordingly, the lettres 
de cachet of France have always been consider- 
ed as one of the most obnoxious practices of her 
former government That the interference of 
the magistrate in Holland occasioned fewer com- 
plaints, probably arose from the character and 
habits of the people ; from this power being very 
rarely appealed to, from the judge shewing the 
greatest caution and reserve in interposing hia 
authority, and consequently from there being few 
or no instances of a person imprisoned on the 
application of his friends, till his character was 
so completely lost, that his complaints of injustice 
met with little r^ard. 
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CHAPTER L 

QTiAe Nature and IdmUs qfths Bights (f 

Gawmment 

SECTION L 

Of the Natural Rights of Man. 

What has sometimes been called the natural 
state of man, a state of independence in every re- 
spect opposed to society^ seems a mere fiction of 
the imagination. Man» in whatever condition he 
has been found, is a' social being, whose inclina- 
tions and sympathies connect him with his fellow- 
creatures. Nor in this is he different from many 
other animals, which, herding together, evidently 
derive much of their enjoyment from mutuid^ 
communication and reciprocal kindness. Tlie 
protracted period of infancy, in which unceasing 
care is necessary to the existence of the child, and 
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duriog^whkb other children are usiiaJiy born to 
. prolong the conoection ot'Uie pareuts, gives lul- 
I ditional strcn^i to the social, and in particular to 
the family, affections, \stateof nature, therefore, 
I if by the term we umlerataad a state of existence 
in total independence, being 33 contrary to the na- 
ture of man, aa to tlie whole course of history ami 
discovery, any investigation of the kws, by which 
' tiieconduct of individuals ought in such circum- 
f stances to be regulated, would be equally useless 
I and unsatjs&ctory. Systems might easily be form- 
I ed on a partial \'icw of hitiimn nature ; but the 
moment that all the acknowledged qualities of 
the head and the heart were brought into view, 
the impossibility of man existing in such a con- 
i dition would be apparent 

But, although what has been called a state of 
I'Sature cannot be admitted as having ever ex- 
listed, something resembling it may be assumed 
B a hypotliesis, tor the puriWKe of abatracting all 
' considerations of custom, iiwftitution, or convcn- 
1 tion, and of confining die attentioo to those 
riglita of mim, wiiicb, being founded on his ori- 
I gioal constiUition, prevail in every country, ex- 
y ccpt in so far as they have been modified by 
particular laws or forms of government. In so- 
I ciety, as now existing or recorded in history, 
I many rights have been created, and some have 
I keen abolished, by positive law or ancient cua- 
b. But if we would know what rights arc 
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founded, not on accident or particular syala na 
of policy, but in the uni\'er8al and unvarjing 
principles of human nature» we must remove all 
those anomalies^ and confine our views to maxima 
of justice equally binding on all nations and on 
every individual. Thus only can we arrive at 
those general principles of natural law, whtdi 
human institutions may render more prcda^ 
which in some respects they may modify, but 
which they can have no right to overiuni. 

It has already been remarked, that the actions 
of man tend directiy to satisfy the desires, or to 
alleviate the sufferings, either of himself or of 
those around him. In satisfying his own desires^ 
however, he may diminish the happiness of others, 
and this result, whctherintentional or unforeseen, 
forms the only natural and imiversal exception to 
his right of acting in whatever way he may be 
inclined* 

It has farther been remarked, that actions 
which have reference solely to the agent, may 
give rise to affection or dislike, to respect or con- 
tempt, but can scarcely justify interference, co- 
ercion, or control. Each man, in what relates to 
himself, is, by the law of nature, left entirely to 
his own guidance. He may destroy his own 
happiness and respectability, he may render him- 
self the object of contempt or hatred, without 
being liable to have his actions in any d^ree 
controlled. To force him to be prudent, tern* 



^9111$ M15 fMW«Mmi^>Kll)l lU^ ll^ IIMK> ^w 

by stuniiui]^ lib wci^% )iii¥l rvlW^ )^ ^'Viw^ 
kind or frteiMUy \>lKotev tlM'V uv\v iM^l^t^ )mm IM 
how low he h«» wiU^ iu th^ir lMillMtH^v khil 
here their fi)^t» h«ivt> it^c)w\) tMi' iiliu\^ limits 
Shouhl they eiHlM\^>iir bv Hm>^ t\> |MH^\^iM \\\\\\ 
from imiu^T^')^ in thoM^ viot^ h)" ^\\M\ thviy 
have not been ii\iunHU ^^' y^lumkl tht^y liittu^t 
any punishment for bin mimHUulnot In^youtl %\w 
expression of their Ui«pleu»un\ they wuubl \» 
taking on tlienuiolve^ an oKUh) to whit^h i\\py iiiv 
not entitled, and oommittiiin li\)uMtii)<;), 'DuMii^ 
aetions, then, which mt^rely tc^nil to |iHiiUiHt) w 
to diminiah the happinonH of* thi^ tiji^iUi wiihmil^ 
afiecting that of othariii ai*e entlroly dlMMi'iitjoim- 
ry, each man, without hdiig i*ullt)il tu ncti^iiMiii 
having a natural right to |UMioi'iii or oMiil Himmi 
at his pleaHure. In duuh inMlafU)^N« iliitiMn iimt 
rights are not corrulaliveN* It U Uim iliHy ol' 
every man to be priidi^nt afiil U^miwinUi » bull 
this is a duty which Im owrtM Uf biMiN^lli Mi4 
which gives rise to no cuntm^Miuimn li^ti in 
others* 

Actions which relate t/> others iMtH timn i^jr 
tber by increasing or dimluM^inn tMf Wi^tkf^f 
In the one case, the iUm iff emiAmsi M (Umrin^ 
tknmryf in the otik€f iMiff^^ HhmMi^Mm^ 
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supplied with every object of luxury, neglect 
the means ^hich he possessed of diffusing happi^ 
ness around him, and refuse to contribute, hf 
the smallest sacrifice, to the welfare of a fellow- 
creature afflicted by want, and infirmity, and 
pain, such selfish inhumanity could not fail to 
excite our utmost abhorrence : Yet even he who 
had confidtotly hoped for i^elief would expert* 
ence grief and disappointment, rather than re- 
sentment, from the unlooked-for refusal. He 
must be sensible that what he asked was not due 
to him, but, if granted, would have laid him un- 
der an obligation of gratitude : by a refusal, un« 
accompanied by contumely, he is lefl exactly in 
the situation he was in before he preferred the 
request ; and though he may consider that refu- 
sal as a proof of an unamiable or even of a wick- 
ed disposition, he cannot view his own claim a* 
one which he is entitled to enforce. 

If want of kindness appear in this light to him 
whose hopes it disappoints, no other person will 
be inclined to interfere otherwise than by per- 
suasion. To paint the delight arising from con- 
scious benevolence, to express the sentiments of 
disapprobation or aversion excited by hardness 
of heart, and to denounce the general hatred 
and contempt of mankind for inordinate selfish- 
ness, is all that can be expected from the spec- 
tator. So far from assisting to extort that hy 
force, which'he most ardently desired to be grantp* 



OP THE BIOHTS OP GOVERNMENT. 89 

1 by compassion, be would be ready to resist 

ivery violence which might be prompted by dis- 

jintnient, or even by the severity of" distress. 

Ijiuempts to constrsiin what ought to flow freely 

prom benevolence would at once extinguish his 

and kindle within him just tndigimtioti 

gainst what could be viewed no otherwise than 

» an unwarrantable outrage. But if the person 

that expected the benefit feels that he has no 

right to compel it, and if the spectator would 

disapprove and resist all such attempts, the ac- 

1 must be considered aB purely discretionary. 

Hence, a very extensive class of rights, which 

relate to conduct directly aftecUng the weliiire 

of others ; rights which are bounded only by the 

.obligation to refrain from injustice. 

From this naturai restriction of the right of 
l^scrctionary action, arise to the opposite party 
V-Other very important rights; those of self-de- 
f fence, and of punishment. Every species of in- 
justice must occasion loss and injury to him wha 
is its object. He is deprived of enjoyments al- 
ready in his possession, or subjected to immerit. 
ed pain or reproach, or prevented from improv- 
ing his situation by his industry. When such 
injuries are threatened, he exerts himself to 
avert them, and in doing so, he does not hesi- 
tate to turn the evil againsl. him by whom it was 
i contrived. Iii thus defending himself, be is sup- 
[ ported by th« feelings of all mankind. Whoever 
I is present will cheerfully assist him in repelling 
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the injustice, and in protecting his property, his 
character, or his person. Accordingly, while he 
confines himself to defence against injuries, he 
will be universally considered as exercising one 
of his most important and incontrovertible rights. 

Should resistance be unavailing, or should the 
injury be perpetrated before there was time to 
prqpare tor defence, the person, whose comfort 
or respectability has been attacked, will feel a 
desire of revenge suited to the injury which he 
has suffered, and to the contempt implied in the 
outrage* By inflicting pain in his turn on the ag- 
gressor, while he satisfies this resentment, he 
proves that he cannot be wronged with impuni- 
ty, and thus he takes the most effectual means to 
deter from a repetition of the o£fence. 

He who has been injured is, no doubt, apt to 
carry his vengeance too far, and by excessive se- 
verity, to commit a crime sometimes more atro« 
cious than that which he resents. But if his pas- 
sions be restrained within due bounds, every spec- 
tator will feel an indignation which will secure 
not only approbation of the punishment, but ac- 
tive cooperation to prevent the escape or impu- 
nity of the offender. To this extent, the feelings 
of all mankind will acknowledge the natural 
right of punishment. 

The rights of man, then, independent of all 
modifications introduced by accident, custom, 
or positive institutions, may be reduced to two 
great classes. 
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' let. Rights r^arding our own actioos, which 
Ktend to every part of our conduct not injuri- 
Ris to the equal rights of others : and, 
' 2d. Rights regarding the actions of our netgh- 
burs, which extend to self-defence, and to the 
feinishment of crimes affecting our security and 
iBppiness. 

' These conclusions would probably have given 
fee to little controversy, had not the doctrine of 
btural rights been considered by one clius of 
Iblitical writers, as leading to dangerous specu- 
Itiona on government, and by another class, as 
idversc to their opitiiona respecting the right of 
►roperty. From such views, all rights whatever 
live been denied, and it has been asserted, that 
tan, being at every instant of his liie under ttie 
bligation of duty, can never have a right to 
D what is morally wrong. " There is no sphere," 
it has been said, " in which a human being can 

• be supposed to act, where one mode of pro- 
" ceeding will not, in every given instance, be 

• more reasonable than any other mode. That 

• mode the being is bound by every principle of 
•justice to pursue."" And again, " If then 
V every one of our actions fall within the pro- 

f Tince of morals, it lollows that we have no 

• rights in relation to the selecting thctn. No 



* Godwio'a Enquir)' coDccmiDg Political Justice, Book U< 
b.p.V. 
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^ one will iiiaintatii» that we have a right ta tres- 
^< paBB upon the dictates of morality/'* 

It will be unnecessary to. enter into any fiutfaw 
refutation, of these opinions, than what is contain- 
ed in;the foregoing part of this chapter, and in tbe 
enquiry prefixed to this treatise ; more particular* 
ly as the author that has been referred to, in the 
second edition of his work, has explained them 
in a manner which renders them of yery little 
practical importance. ^ Every man/' says he* 
« has a certain sphere of discretion which he 
^' has a right to expect shall not be infringed by 
** his neighbours/'t No man must encroach up- 
'* on my province, nor I upon his* He may adi- 
<< vise me moderately and without pertinacious^ 
*< ness, but he must not expect to dictate to me. 
** He may censure me freely and without reserve 
*^ but he should remember that I am to act by 
*< my deliberation^ and not his. He may exer- 
*' cise a republican boldness in judging, but he 
'< must not be peremptory or imperious in pre- 
<* scribing. Force may never be resorted to, but 
^< in the most extraordinary and imperious emee- 
'' gency/'t From the opinion thus explained, 
no very mischievous consequences can be appre- 
hended ; but neither can any useful conclusions 
be drawn* Not only, according to this author, 
is a man deprived of right over his own actions, 

* Godwin's Enquiry concerning Political Justice, Book IL 
Chap. V. 
+ Ibid. t Ibid. 
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but ali otKer persons have a iiill nnd perfect 
right to whatever ger\'ices it may be bis duty to 
render them. He possesses, however, a sphere 
of discretion superior to their rights, and extend- 
ing to all actions not directly injurious to them, 
within which sphere of discretion hffi comluct 
cannot be controlled. In whatever view, then, 
moralists may consider this discretion, it is clear 
that, in politics and law, it is exactly what has 
been denominated a right.* 

Any difficulty tiiere may be on this subject 
arises from the term right having two significa- 
tions, which, though connected with each other, 
are easily discriminated. liight, used as an ad- 
jective, expresses what is morally proper, what 
is virtuous i used as a substantive, it denotes ei- 
ther a claim against another founded in strict 
justice, or that discretionary power over one's 
own person and property, which cannot justly 
be controlled. The context making it abnudanU 
ly obvious in which of its senses the term has 
been employed, no ambiguity ever arises from 
these dit&rent imports of the word. Tbos, 

* Id Mr Burke's Reflectimis on the Revolation in France^ 
the existence of rights, whea their exercise would be iiiexpe- 
dieril, seems to be tortnaliy ctcnicil. 

*• M«n fanve no ri^ht to whut i« not rcnsonAbte, and t<r wliat 
'* is not IW tJi«ir huoelit-"— I'agc S2. 

Yet a few. [uge^ before, itiecxisieiunof <ii«cretiaiiary rigbt« 
deems just as formally admiited; 

" Wfiaiever each man can separately Ao, witliout treapau- 
** IrngmpmntuH, he lus aright to itolbr lumaeir."— Pagp97- 
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we are easily understood when we say, that, ia 
certain cases, a man ought to waive his rights, 
or that it would be wrong, improper, or evea 
wicked to exercise them. The right, in these in- 
stances, is conceived to remain entire, although 
its exercise may be in opposition to the dictates 
of duty, and to every virtuous feeling of the hu^ 
man heart. 



SECTION 11. 

Of the Ditifie Righi of GovemmenU 

When we look around us in the world, we 
cannot fail to perceive that those rights, whidi 
arise out of the principles of human nature^ 
have in all ages and countries been greatly cir- 
cumscribed. Every where governments have 
been established, which not only deprive individur 
als, in a great measure, of the right of self-de- 
fence, and altogether of that of punishment, but 
also interfere with the discretionary actions of 
the citizens, prohibiting many which are not un- 
just, and enforcing others which are not agree- 
able. The view of a state of society, so different 
from that which the constitution of man had 
pointed out as just, naturally suggests two ques- 
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which, though quite distinct, have very fre- 
atly been confounded. 
St. From what circumstances have tlie go* 
irnments of the world arisen ? 
2Qd. On what principles can the powers exer> 
id by government be justified ? 

first is entirely a question of historical re- 
'ch, and the answer wUl be different in regard 
tlie government of every separate pet^le. 
governments have been instituted by fo. 
conquest, others by tlie talents and for- 
ne of domestic usurpers, many by religioifs 
.uds, and a few by the common consent of 
the citizens. In all, important changes have at 
Various times been introduced, and sometimes 
rcedora, at other times tyranny, has been esta- 
by a succession of causes apparently tri- 
il and muiute. The investigation of the actual 
origin of governments, while it thus opens a 
field of incalculable extent, is but casually con- 
nected with the science of politics : but before 
quiring into the constitution and duties of go- 
vernment, it is obviously necessary to ascertain 
on what principles those powers which distin- 
guish a poUtical state, from that which has been 
denominated a state of nature, can be justified. 
It was long a fashionable opinion in this coun- 
that the rights of government were from 
heaven j that the rulers of nations were the vice- 
gerents of tJie Great Ruler of the world ; and 
that to resist their orders was rebellion against 
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the Deity. It might have been a sufficient 
swer to this doctrine, to demand the production 
of the commission : For as the means by which 
power was acquired, and the mode in which it 
mu exercised, were frequently in opposition to 
all our ideas of benevolence and justice, it cer- 
tainly required some revelation to convince us 
that such governments were appointed by a Grod 
of justice and of mercy. Whenever such com- 
missions were produced, it would become us to 
Aibmit, but, in their absence, some other justi- 
.^cation of the rights of government must be 

It was, indeed, pretended, that the possession 
€£ power was in itself a manifest declaration of 
die will of that Being, without whose consent no 
power could subsist. 3ut the slightest conrider- 
ation must convince us, that every action 'of 
man, even every crime which he can commit, 
•being as evidently permitted by the Deity as the 
-exercise of political power, the actual possession 
of tiie government is no more a proof of divine 
Tight in the rulers, than the commission of a fla- 
gittous crime is a proof that injustice and cruelty 
and rapacity are approved of by a being infinite- 
ly good and wise. By this system, it is plain 
that morality was altogether disr^arded, supe- 
rior force being set up as the sole umpire of 
sight. That many governments have been esta- 
blished and maintained on this basis is unquea> 
tionably true ; but it is difficult to conceive how 
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aoy kind of right can arise from what is altogether 
unconnected with morality, from what may be 
equally employed to inflict injury, as to assert 

I the cause of justice. AV'ere there no better right 

' in gm'crnment, every usurper would be as well 
entitled to his throne as a lan-ful monarch, and 
whenever the people or a faction overturned the 
established order, whatever tyranny they might 
substitute in its place might instantly claim the 
same sanction of the Divine H'ilL ilic murderer 
of the last sovereign, as has been said to be the 

* established rule among some barbarians, would 
have the only legitimate liUe to the throne. 

It is unnecessaiy to enter at any greater lengtli 
into tiie consideration of this exploded opinion.* 
Another view of the divine right has lieen taken 
by some authors, which, though much more ra- 

' tional, seems inadequate to the justification of 
government, unless in those countries where pro> 

I per and enlightened ideas are entertained of the 
Divine Nature. God, it has been said, having 
willed the happiness of mankind, must have will. 
ed all those means by which that liappioess can 



■ Hie doctrine of divine right has been examined and ex- 
poted by Locke in his trcati&e on government, and by Syd- 
ney, in hii ditcounes on government. It is a singular irait in 
the history ofpoliticBl opinion, that any formal rerutation of tlic 
tenet of divine indefeuibte right, for a lung time tlie fiinda. 
mental article in the politicid creed of the torits, and of the 
, church of England (probably also of a considerable majority 
of the nation) would now be considered as an affront to ibc 
■oderstanding of the reader. 

VOL. I. G 
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be promoted ; and government, being an inatU 
tution most essential to the welfare of man, muat,* 
for that reason, be considered as of divine ap-» 
pointment. 

We shall soon have occasion to enquire how 
&r government is justified from utility : In tho^ 
mean time it may be remarked, that, to all na^ 
tions who arc in darkness respecting the attri« 
butes of God, who either neglect all enquiries on 
so subUmc a subject, or represent their Deities as 
delighting in human sufferings, such arguments 
are totally inapplicable ; and that nations in those 
circumstances must have submitted to tlie exer^f 
cise of the rights of government from considera- 
tions quite unconnected with rehgion. Even 
where philosophy and revelation have combined 
to give juster conceptions of tlie Deity, the di« 
vine sanction of government is merely an infer- 
ence, from the approbation to which, on other 
grounds, the institution seems entitled. In a 
religious mind, it may enforce the duty of sub* 
mission, and give superior dignity to the rights 
of government ; but it does so only in conse^ 
quence of its being already ascertained that that 
duty and those rights arc founded on utility and 
justice. To him who doubts of the morality or 
utility of the powers exercised by the state, it 
will be impossible to convey any idea of the di* 
vine right; and to those, on the other hand» 
who are convinced of that morality and utility; 
the rights of government will be vindicated^i 
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whatever ideas of the attributes of the Deity 
may be entertained. In this, as in all other ca« 
ses, there are rules of morality which coincido 
with the dictates of religion, but which maintain 
their force in the human mind, even when our 
ideas of the divine nature are obscured by igno- 
rance^ or distorted by superstition. 



SECTION IIL 

Of the Right of GavemmeHtffvm Cam/met. 

Mr Locke, having overthrown the lofly pre* 
tensions of government, as deriving its auiliori* 
ty directly from Heaven, endeavoured to find a 
more humble, but more stable, foundation for 
civil rule, in the consent of the people. Men uro 
supposed by him to have originally combined 
together in order to form governmentH for their 
mutual advantage, and, in return for the protec- 
tion which they procured, to have promised obc* 
dience to the will of the majority, and allegiance 
to those magistrates whom that majority might 
appoint When a government has already been 
established, the contract which each individual 
forms for himself is of a nature very similar. By 
accepting of protection^ he enters into a tacit 
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agreement to obey, during his residence in thtf 
country, the government ^by which he is pro- 
tiected; of, by a direct engagement, he be^ 
comes a citizen of the state, and promises an al- 
legiance which can terminate only with his lifb. 
The duties of allegiance and protection are thu9 
reciprocal, and whatever puts an end to the one,- 
cntircly absolves from the other. Accordingly, 
there are two ways in which this compact may 
be annulled. He who has come under no direct 
engagement, may, by leaving the country, annul 
his tacit contract of obedience ; or, on the other 
hand, the assumption of new powers by the go- 
vernment, or the unprincipled use of those en- 
trusted to the rulers, by which that protection 
which had been contracted for is withheld, may 
absolve from their allegiance such citizens as 
had entered into a more direct and positive com- 
pact.* 

Such, till very lately, has been the favourite 
doctrine of the friends of liberty in this country ; 
but when impartially considered, it will be found 
very imperfect, and even, in some respects, sub* 
versivc of natural rights. 

1 St. It seems impossible to fix any particular 
time for the commencement of this implied roo^ 
tract.t Each man having the same faculties 

* Sec Locke on Government, Part 11. 

* Mr Burke sets aside this objection, in as for as relates to 
the English government^ by asserting that our ancestors, at 
the Revolution, bound themselves and tlwir posterityyc^r tver; 
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with his ancestors, and the same right of discre- 
tionary judgment in his own affairs, must enter 
into a separate contract for himself. But a great 
part of his life must have passed over before he 
can be supposed at all qualified to understand 
the nature of government, or to give anv assent 
to 'that which happens to be established in the 
place of his birth. During all this period, he is 
bound to submission, although no kind of con- 
tract can be conceived to exist between him and 
the community. A boy of twelve years of age 
is amenable to the law, but nobody will pretend 
that at this early age he is capable of judging 
whether the submission demanded from him be 

but he forgets to state how they acquired the right so to do. 
See his Reflections on the Revolution in France, p. 26* 

It is well knowQ that the convention, winch was afterwards 
Converted into a parliament, consisted in a great measure of 
Tories, who opposed pertinaciously the transference of the 
crown to William II L In such circumstances, the Whigs agt- 
ed wisely in avoiding all unnecessary topics of dispute. It had 
never entered into their contemplation to render the monarchy 
of England elective, and they could scarcely refuse to quiet 
the fears of the Tories (who were, or pretended to be, appre- 
hensive of such a result) by marking, in the strongest words 
that could be devised, their intention, that, in future, the crown 
should pass by hereditary descent. 

The phraseology employed for this purpose, as well as the 
general declaration that James II. had abdicated the throne, 
may neither be very manly nor consonant to truth, but it 
would ill become Englishmen to blame a compromise, by which 
their practical liberties were secured, and another civil war 
and restoration were probably prevented. 

See the account of the conference between the two houses 
of convenUon in Rapin's Hist. Book XXI. 
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compensated by the protection which he enjoys^ 
On what principle is he obUged to obey the go* 
vernmenti before he can be supposed to have g^- 
ven any kind of assent to it ? Should we disco* 
ver the nature of the obligation under which he 
acts during his youth, tnost probably we shall 
find that its duration is not confined to the early 
period of his life, but that, without any promise 
tacit or direct, it is of itself sufficient to justify 
all the powers essential to government. 

£d. It is extremely difficult, without infringing 
the plainest rules of justice, to regulate the man* 
ner in which this engagement must be contract- 
ed. No maxim can be more universal, than that 
deliberate consent is essential to every contract. 
He cannot be said to have entered into an agree- 
ment, who has repeated a form of words which 
he did not understand, far less the pei*son who 
has assented to a proposition, without any kind 
of deliberation, or who, with far other views, has 
performed some action from which consequences, 
never in his contemplation, are made to flow. In 
all such cases, the intention, from which alone 
promises derive validity, is obviously wanting. 

The tacit compact, on which the duty of sub* 
mission has been rested, is precisely of this na- 
ture. By continuing to reside in a country, we 
are said to have promised obedience to the esta- 
blished government. But have we ever consi- 
dered our residence to be such an expression of 
approbation as to bind us to the support of the 
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constitutional laws? of can we recollect any 
time at which the propriety of remaining in our 
native country, or of emigrating to another, was 
a matter of serious deliberation ? A man residei 
in the country of his forefathers from habits 
from affection to his friends, from the greater 
probability of his being able to maintain himself^ 
from his inability to speak foreign languages^ 
from the expence of removal, from indolence, 
from prejudice ; from these, and similar motives, 
but never perhaps from the mere approbation of 
the System of government which he finds esta- 
blished. Happy indeed it is for him, when he 
can in every respect approve of the constitutional 
laws of his native country ; but even if he should 
altogether condemn them, a thousand powerful 
considerations may prevent him from entertain- 
ing the most distant idea of emigration. So far 
is the residence in a particular country from 
being a proof of a deliberate preference of its 
institutions and laws, or of a promise to submit 
to the established government, that emigrations 
are perhaps less frequent from those parts of the 
world where protection is almost unknown, than 
from such as enjoy a degree of liberty, which in- 
spires superior enterprise, and presents fewer ob- 
stacles to the exercise of private judgment The 
degree of submission, which government has a 
right to claim from the citizens, must surely be 
determined otherwise, than by a fictitious infer- 
ence firom an action confeiisedly prompted by 
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motives altogether unconnected with any idea of 
compact with the state. 

Should political tests be instituted, by which 
every man, at a certain age, may be obliged to 
declare his determination to obey the laws and 
support the constitution, and should those who 
refuse to receive the test be forced to leave the 
country, the injustice, in place of being mitiga- 
ted, would become much more flagrant* No- 
body indeed could, in this case, complain of be- 
ing circumvented, or of being bound by a con- 
tract to which he never was a party. But a con« 
sent, not flowing from conviction, but extorted 
by the denunciation of punishment, could not be 
considered as voluntary, or consequently as va- 
lid. To many people, the eflects of emigration 
must, in a pecuniary view, be very detrimental ; 
to all, a final and involuntary separation from 
their friends, their relations, and the scenes of 
their youth, will be most painful. Few being wil- 
ling to encounter such hardships merely on ac- 
count of political opinions, which very probably 
might never be of much importance either to 
themselves or others, the tests would be signed^ 
not because the propositions which they contain- 
ed were approved of by the understanding, but 
as the only means of escaping that banishment 
which was denounced as the punishment of deli- 
berate refusal. A man subscribing under such 
constraint, could no more be considered as com- 
ing under an obligation, than he who should 
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make an agreement while a pistol was presented 
to his breast 

It is true, that political tests would not long 
be considered in this serious point of view* When 
the refusal tp subscribe was attended with such 
intolerable punishment, compliance would soon 
be looked upon as an unmeaning form. Like a 
religious test, or an election oath, the prescribed 
form of adherence to the government would be 
signed without being read, and the few who were 
too scrupulous to give an outward assent to what 
they could not approve, would be treated as vi» 
sionaries and fanatics, whose notions were alto- 
gether unfit for the world. In such a state of the 
public mind, assent without deliberation would 
be the miserable foundation of civil government 
Such an assent, such a contract, were a mock- 
ery of justice, and an insult to the human un* 
derstanding. 

But it still remains for us to enquire into the 
principle on which a man can be forced to make 
liis choice between the subscribing of a political 
test and the abandoning of his native country* 
Banishment is always an inconvenience, oflten a 
very grievous punishment ; yet a right is a^Hiert' 
ed of inflicting this punishment on all who may 
disapprove of the established form of govern- 
ment Whence does this right arise t In whom 
is it lodged, and by what authority ? The coer- 
cion of opinion, if not altogether unjust^ i% cer« 
tainly one of the most questiofuible exeitJoM of 
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tbe tigfats or thr slate; vet it & to be 
towards those vbo, so or trom sanctiomi^ sock 
» rigiit, refuse to enter icto tiot contract bj 
vhicfa akne all pufabc ti^txts are said to be crea- 
ted. If this can be justitied, the same reasoDiogs 
are likriv to extend to everr case in wfaicfa the 
connnanxty interferes with the conduct of ia- 
dividuak; and consequent! v the supposed ori- 
ginal compact wiil be an unnecessary fiction 
That which justifies coercion of opinion maj 
surely be sufficient to justiiy the less important, 
and less questionaUe, functions of civil govern- 

ment* 

Sd. The nature of the agreement concluded 
between the state and the citizens must be iB 
defined where the contract is tacit, and will prc^ 
liabiy be very prejudicial to the public interest^ 
where this ambiguity is removed by political 
tests. In return for protection, everv' inhabitant 
is bound to obedience. But to what is he to 
viclfl obedience ? Is it to the rulers ? Is it to the 
ijm ^ti tilt ion of the country ? or is it to the whole 
rc^ruiaOons which may be established by igno- 
rant, weak, or wicked legislators? As the con- 
tract is tacit, there is no authority to refer to^ 
i:o n;cans of ascertaining the import of that obli- 
^;«Vii<)n wiiich residence in a country is supposed 
to (TCiite. 

Were a political test presented to us, this un* 
certainly would in part be removed; but it 
^\ uuld be difKcult to draw up such a test, with-- 
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out rendering it either a defence of unjust powers 
or a jai^on unintelligible to the great body of 
the people. If the obligation be solely to obey 
the rulers in return for protection, it at once 
cuts off all pretence for interference with the 
government, and annihilates all the rights of the 
nation. Whatever is ordered by the govemmentf 
however degrading or immoral it may be, he who 
has bound himself to unlimited obc^ence must 
perform. Whatever errors or crimes he may dis» 
cover, he must remain a quiet spectator. As 
long as he receives the stipulated protection, 
even in opposition to his conscience and his ho- 
nour he must yield the stipulated obedience. 
But is it conceivable that any one should volun- 
tarily enter into such a contract ? Is mere pro- 
tection of such importance, that, in order to ob* 
tain it, he should surrender all control over his 
own actions, and reduce himself to the condi- 
tion of a slave ? 

If obedience be promised, not simply to those 
who happen to be in power, but to the constitu- 
tional principles of the government, it seems re- 
quisite that the contractors should understand 
the nature of these principles, and of the autho- 
rities which the constitution has created. Unless 
a person has considered the established distribu- 
tion of political power, unless he has deliberate- 
ly balanced its several advantages and defects, 
liis promising to support what, for any thing he 
knows to the contraiy, ought to be instantly 

1 
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overturned, can scarcely lay him under any ob« 
ligation, or become the foundation of a right. 
He might well complain that his ignorance had 
been imposed upon, that he had been made to 
express an opinion without any 'means of judg- 
ing, and that this rash opinion was held up as a 
bar to improvements, on which his happiness, as 
a citizen of the state, materially depended. In 
what way could an assent, without investiga^ 
lion or knowledge, be considered as obfiging 
any one to uphold what was essentially destruc* 
tive ? Or if it were afterwards competent to those 
who had signed the test, on better information, 
to withdraw their obedience from what they WCK 
convinced was radically prejudicial, how could 
such a contract, liable every moment to be set 
aside by the contractors, form any stable founda- 
tion for government ? 

The situation of the great body of the people 
renders it impossible for them to judge of the 
abstract principles of a constitution. Those who 
labour for a scanty maintenance, whose time is 
occupied in the active pursuits of commerce and 
manufactures, or who, nursed in luxury, are ener* 
vated by early indulgence ; all those classes of 
men, comprising a large part o£ the population, 
have little time or inclination for abstract specu* 
lations. Their sagacity might lead them to form 
a correct judgment of practical measures, but it 
is impossible for them to trace those distant con* 
sequences, and to appreciate those nice adjust- 
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inents» on which the excellence of a constitution 
is said to depend. 

The constitutional law, too, is seldom written, 
but must be collected from practice, and from a 
variety of precedents sometimes at variance with 
each other. Being the result of institutions hand- 
ed down from a remote age, and gradually alter- 
ed according to the circumstances of the times, 
there is no paramount authority by which the 
exact principles of the constitution can be as« 
certained ; and each person being, in some mea- 
sure, left to his own judgment, the most oppo* 
site and incongruous opinions, with regard to 
the various prerogatives of the government, or 
privileges of the people, must necessarily be en- 
tertained If the test be so particular as to em- 
brace every power exercised by government, to- 
gether with all the modifications arising from 
custom, and from particular laws which have no 
immediate, though a very important, influence 
on the spirit and practice of the constitution, it 
must be so tedious and intricate as to be altoge- 
ther incomprehensible. Should it, on the other 
hand, merely delineate an outline of the govern- 
ment, it will be so general that each person may 
interpret it according to his own views, and eve- 
ry party in the state, holding the constitutional 
test in their hands, may accuse their opponents 
pf deliberate perjury. 

If government possess no rights independently 
of an assent to propositions eidier extremely iq^ 
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tricate or altogether vague, given without 
deration by persons unable to understand the 
subject, it surely rests on a very insecure foun- 
dation: and in most nations, where even this 
slight prop is wanting, there being merely a t^ 
cit contract binding the citizens to obedience^ 
without specifying its nature, object, or extenl^ 
the obligation is either so indeterminate as to 
be of no avail, or so extensive as to become in- 
consistent with justice, and adverse to the inte- 
rests of mankind. 

4tlL The term during which the contract shall 
last, is also a matter of considerable difficulty. 

We are told that if this contract be tacit, as 
long as an individual enjoys any property, or 
mains in any part of the territory, lie is under 
obligation to submit to the established govern* 
ment; but " he that has once, by actual agree- 
<< ment, and any express declaration, given his 
^ consent to be of any commonwealth, is perpe^ 
^ tually and indispensably obliged to be and re- 
<< main unalterably a subject to it, and can never 
<< be again in the liberty of the state of nature ; 
<* unless, by any calamity, the government he 
^< was under comes to be dissolved, or else, by 
'^ some public act, cuts him off from being any 
^* longer a member of it"^ From this it would 
appear, that a tacit contract remains during the 
whole of a man's life, unless he quit his country; 

^ Locke on Govenunent, Book IL Chap. Stb j 121. 
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and a direct contract, even if he should emigrate 
and live under the protection of a foreign state. 
If such be the obligation, ail attempts to reform 
even the most tyrannical governments must be 
utterly unjust. Should a despotism, which tram- 
pled on all laws, human and divine, be once es- 
tablished, no matter by what means, neither 
those who, by living in the country, had given 
a tacit assent to it, nor such as had come un* 
der any particular engagement, by a declara- 
tion or test, could pretend to mitigate or over- 
turn that tyranny which they had promised 
to defend. While an individual insisted on re- 
taining the old abuses, they must all be conti- 
nued ; for those who receive the accustomed de- 
gree of protection, cannot be released from that 
submission, to which, tacitly or directly, they 
are pledged. If the government do not dege- 
nerate, the subjects, having expressly bargain- 
ed away any rights which they might claim 
to improve their condition, must be content 
On this system, the same degree of obedience 
is due to the best government and to the worsts 
those of England and of Algiers ought to be 
equally venerable, equally sacred. All political 
enquiry becomes useless where there can be 
no improvement, and dangerous where it might 
lead to infringements of this original compact. 
In the science of politics, no abilities can en- 
lighten, no experience render wise ; a new modq 
of oppression may indeed be resisted, but what- 
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ever absurdity has once been estaUished» 
remain unchangeable to the end of time.* 



SECTION IV. 

Oftkt Right of' GaverumeiUJrom Viilitif, 

The difficulty being so great of justifying the 
powers exercised by government, either by di* 
vine appointment, or human contracts, and the 
rights oi government being at the same time ao 
universally acknowledged and respected, H was 
natural to look for their origin in those general 
principles of morals, according to which all the 
actions of man are approved or condemned. 

In this investigation, however, the principle 
of propriety can afford but little assistance. T^al 
which is proper is approved by mankind, and 
excites esteem, good- will, or affection; while 
its omission occasions disappointment, diaap- 

* This absurdity, scarcely less revolting than that of divine 
right, seems to be adopted by Mr Burke. '^ If civil society,** 
says he» " be the ofl&pring of convention, that convention muti 
*' be its law ; that convention must limit and modify all tlie 
'* descriptions of constitution which are formed under it* Bim* 
** ry sort of legislative, judicial, or executory power, are ite 
^ creatures/'-'JZ^/lecr, on the Rev. in France, p. 87* 



or THS UGUTS OF GOYCJRKMKNT. 119 

prabatioDt ami dislike. But in thew sentimeotA 
there is no fbundatioii lor poaitivo righta. Uow<« 
ever aiiuahle> praise-worthy, anil UesiraUe an no* 
tion may be» its iion*perfora)auce» unless whea 
directly injurious, cannot be punished* nor con« 
sequently can its performance be enforced. In 
vain should we establish the propriety of sub* 
mission, either to the dictates ot* a miyorityi or 
to the orders of the wiae« the experienced, the 
noUe, or the rich : All this might be allowedt 
and still, while disobedience could not be justly 
punished, the performance of the duties of citi** 
zens could not be com|)eHed, nor the rights of 
government vindicated. If these rights, then, be 
sanctioned by the ordinary principles of morals» 
it must be by the principle of utility alone. 

Man has justly been denominated a gregarioui 
animal. Unable to exist in solitude, and derU 
ving his chief enjoyments from his social attec- 
lions, he is impelled, both by necessity and in- 
clination, to draw near to his fellow-men. Ac- 
cordingly, he is always found connectedf mure 
or less intimately, with his species ; and, whether 
in the most rude or most [lolished state of soci* 
ety, he must constantly experience, from some 
kind of social combination, advantage more thau 
equivalent to his sacrifice of natural freedom. 

1st If one rude tribe were placed in the neigh- 
bourhood of another, causes of dissension would 
inevitably arise. Disputes would take place 
witli regard to the limits within which ti^y !*<;• 

VOL. I. If 



114 OF TUB RIGHTS OF GOVERNMENT. 

spectivdy exercised the cliace ; or should eidier 
€xf them have acquired property in flocks, or be- 
gun to cultivate the soil, the desire of possesa- 
ing what had been provided by the industry of 
others would instigate the savage tribe to attack 
their more civilized and opulent neighbours. 
Even quarrels between individuals, each support- 
ed by his friends, or rivalship between tribes, 
would occasion frequent jarrings and disputes^ 
which, among ignorant men unaccustOQ)ed to 
bridle their passions, would terminate in feuds 
and wars. When, in consequence of such quar- 
relSy danger threatened the tribe, the necessity 
of some kind of combination to insure the com- 
mon safety would become evident. The boldest 
warriors, though ready to stand forward in the 
defence of their friends, would never permit those 
who were equally interested in the event, to re- 
main inactive. All would rise up to defend the 
interests and liberties of the tribe, or if any 
showed a reluctance to take the field, they 
would be compelled to concur in those measures 
which were thought requisite to the common 
saiety. In so far, their natural right of acting, 
according to the dictates of private interest and 
opinion, would be made to bend to the measures 
adopted by the community. 

But it must soon be perceived, that, without 
some more complete combination, the members 
of a tribe, however brave, would be unable to 
protect their property, or to withstand their ene- 
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^C3. The public force, weakened and distracU 

I by opposite opinions, and by separate efforts, 

sometimes counteracting, seldom aiding, each 

other, would inevitably lose much of its effect. 

bTIic necessity of adopting joint measures would 

i obvious, and the opinions of the wisest, most 

perienced, or bravest, would guide the cxcr- 

ionsofall. Some individual, who had acquired 

Igeoeral confidence by his strength, talents, or 

ivery, would be raised to a temporary com- 

itnd ; his former friends and equals willingly 

nittiug to his direction : or should envy, 

nity, or personal dislike, induce a few to re- 

t his authority, the rest, seeing the necessity 

ular and combined operations, would stip- 

ert his power, and enforce that submission to 

} will, which appeared essential to the com- 

I cause. 

d. The necessity of combination would be 
arly as obvious for the defence of the tribe 
;ainst another description of enemies, the wild 
Tials by wliich they were surrounded. In 
r expedition against those troublesome neigli- 
all, being equally interested, would be 
jliged equally to concur. Nor could this spe- 
warfare, any more than that undertaken 
[ainst hostile tribes, be successfully conducted, 
Ifrithout a general plan, common measures, aud 
Mders whose orders the rest conceived them- 
Ives bound to obey. The co-operation of the 
Ivholc society would be found requisite both for 
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preventing the escape of the wild animals, and 
for attacking them with less hazard ; and this 
co-operation could be obtained in no other way 
than by establishing some kind of temporary au- 
thority. Even in hunting the more timid ani- 
mals, it would be useful to surround a tract of 
country, to draw the prey together, and thus to 
acquire a store of provisions, which might be 
laid up for the supply of several days. But 
wherever joint measures are to be pursued, 
there must be a power in the majority, or in 
some leader, to direct the actions of the whole, 
and even to compel the obedience of those who 
disapprove of the persons in whom the public 
authority is lodged, or of the orders which they 
issue. 

3d. Though the laws of justice are coeval with 
man, being founded on the original principles 
of his nature, individuals, in all states of societ}% 
are apt to give an unwarrantable preference to 
their own interests and gratifications. It is only 
by means of general rules of conduct, so firmly 
established by habit as to recur to our minds 
even in the tumult of passion, that our selfish 
propensities are checked, that, at the moment 
of action, we are reminded of the duties which 
wc owe to our fellow-creatures, and of the re- 
morse wliich will certainly avenge their violation. 
In tlie infancy of society, such habitual impres- 
sions of duty can scarcely be experienced. AVhile 
men aie rude and ignorant, while their passions 
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J impetuous, and their intercourse with each 
Jier too rare and unimportant to imimnt the 
. of justice on their minds, a very trifling 
i-gratiHcation will appear o)' greater moment 
Ian the real happiness of others, and, in pursuit 
f selfish indulgences, the dictates of equity wUl 
iery frequently be disregarded. Bye-standers, 
s true, may occasionally interfere to prevent 
■093 injury; but much injustice might be com- 
, unseen, or the spectators might be in- 
plent, or overawed by the strength of the op- 
(jressor. ■ In such a state of society, the right 
r self-defence would oiVen be unavailable ; and 
liie the weak might be oppressed by the strong, 
timid by the more rcsohite, no man could 
^em himself secure. To feel the evils of such 
^jCondition could not require much experience, 
tor would it be difficult to devise a proper re- 
Each person would see the necessity of 
leing prompt to defend ottiers, if, in hh turn, he 
jjEpected to be defended by them, lliose who 
emost public-spirited, who showed the great- 
tat alacrity in repressing disorder and defending 
pnocence, would be most commonly applied to, 
ind might, with confidence, call for the co-ope- 
1 of such of their neighbours as were ex- 
Hosed to similar wrongs, or, on former occasions, 
lad experienced the benefit of similar protection. 
When defence was unavailing, the natural in- 
dignation at injustice, and the obvious necessity 
' repressing violence, would induce the same 
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individuala to step forward to assist in the pu- 
nishment of crimes, and would procure them the 
ready aid of their friends and neighbours. 

In executing this office, which they had v^ 
luntarily assumed^ they could scarcely fail to re- 
mark, that the injured party was inclined to ex- 
ercise a severity from which their feelings re- 
volted. Not only would they refuse to concur 
m inflicting such disproportioned punishment^ 
but, at the request of the criminal, they would 
endeavour to mitigate the resentment which fail 
crime had excited, and if their mediation were 
unavailing, they would protect hikn against cnid- 
ty and injustice. Thus would they come by 
degrees to be considered as mediators or judges 
between the parties, and thus, from confidence 
in their impartiality, and a desire of maintaining 
the peace of the tribe, would their decisions meet 
with ready and general support 

When this degree of authority was establish- 
ed, it would become desirable, before an action 
of doubtful justice was performed, to ascertain 
the opinions of those who were likely to be ap- 
pealed to, lest in its consequences it might be- 
come the object of punishment. Those who had 
gradually assumed something of the character 
of judges would not only be requested to inter- 
pose after a crime had been committed, but, be- 
fore recourse was had to any kind of violence, 
their opinion would be taken of what, under all 
the circumstances of the case, might justly be 
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oforced. If tbcy were satisfied of the validity of 
II claim, they would cither convince the opposite 
larty of its equity, or iiitimidate him fi-om re- 
iatance by their dcterminatioa to support it ; if 
hey thought the claim unjust, they would force 
Urn who brought it forward to desist. They would 
hiis add to their former authority that of civil 
iidges. This improvement is so obvioualy calcu- 
lated to prevent brawls and violence, to secure 
tch individual in his just rights, and to main- 
lin the peace of society, that all the members 
the community would be ready, witli their 
^nt force, to support the decision of tliose ar- 
liters. In moat cases, too, the general respect 
||rhieh raised an individual to the rank of military 
der, would incUne those who had disputes 
pitiih their neighbours, or conceived themselves 
'injured, to apply to hira for advice and redress; 
and the community, accustomed to obey his or- 
ders during war, would more readily pay defer- 
jlence to his opinion during peace. Thus might 
^e idea of the regular administration of justice 
gradually introduced, and thus, even in a 
FCry rude state oi" society, might a general union, 
D enforce the decisions of judges, be established. 
4th. Persons residing in the same neighbour- 
fcood would very frequently be led to combine 
ktheir skill, and exertions, for the purpose of in- 
Ereasing their conveniences and enjoyments. 
Vlien part of a forest was to be cleared, a tishing- 
loat to be built, or any work executed in whicii 
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several had an interest, those who had experien- 
ced the benefits of association in war» would ea- 
sily perceive the advantages derived from fol- 
lowing out joint measures, under the control of 
the majority, or the direction of such as were 
most experienced in the particular work to be 
performed. As the state of society improved, it 
would be found that different men excelled ill 
different employments : one would be active in 
the chacc, another more dexterous in fishing: 
one would excel in fashioning arrows, another 
in constructing cabins. By degrees, each person 
would be induced, from the hope of recompense, 
to employ himself in those particular kinds of 
labour in which he was most expert ; and ex- 
changes, once introduced, would draw closer 
the bands of society. At last, many public works 
would be undertaken, in which, all being inte- 
rested, all ought to concur. Roads would be 
made, bridges built, harbours foimed, fortifica- 
tions erected, public officers appointed to guard 
against the attacks of enemies, and to protect the 
citizens against the injustice of each other. For all 
these purposes, for the simplest as well as the most 
complex, some kind of concert is requisite ; some 
kind of authority, by which the wills of indivi- 
duals may be forced to bend to the general good ; 
some sacrifice of natural rights, by which the ef- 
forts of all may be directed to the accomplish- 
ment of undertakings productive of general ad- 
\ antagc. In so far, political association is found- 
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I on views of utility that rau3t be obvious to 
:ry nation which has emerged from the lowest 

fcrbariam ; and such motives weak at first, gra- 
lally attain clearness and precision, as man ad- 
oces to a higher state of civilization. 

\ 5th. Wlicn nations have made progress in re- 

bement, beneficial efiects are found to attend 
the social union, far superior to those views 
of immediate utility, which alone could be dis- 
covered without long experience. The facility 
of exchange, and the consequent division of pro- 
iessions and increase of skill, occasion so wide a 
diifusion of comfort, so general an enjoyment of 
the essential conveniences of life, that, in this re- 
spect, the condition of the poorest member of a 
civilized state, is superior to that of the most 
powerful chief of a barbarous tribe. The com- 
munication of ideas, the emulation of individuals, 
the rewards of successful industry or enterprise, 
and the honours attached to every kind of talent, 
multiply discoveries and invigorate the faculties 
of man. Even his amusements tend to elevate 
his character, those which consisted in exhibi- 
tions of strength or agility^gradually giving place 
to arts, which enrich hts imagination and purify 
his heart. The best feelings of his nature are 
cultivated and improved : no longer wrapped up 
in his own sensations, no longer prevented, bv 
the urgency oi' his own wants, from attending to 
the condition of others, he sympathizes with 

[hose around him, and takes an interest in what- 
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ever can afl*ect the happiness of man. Such 
tlie inestimable blessings which flow from well- 
regulated society ; blessings which, imlependent- 
ly of experience, could neither have been fi>nv 
seen nor imagined, but which, even under de- 
fective institutions, have resulted, in no slight 
degree, from political union. ** The only true 
^ and natural foundations of society,*' says Sir 
William Blackstone, " are the wants and feaxs of 
«* individuals/'* Tliat these, among rude ns- 
tions, are tlie only causes of association is true ; 
but other advantages, not less real or important, 
though less obvious on a cursory view, strengdi- 
cn, in a more advanced state of society, those 
rights of government which are primarily deri- 
ved from protection against injustice, and from 
the execution of public works altogether beyond 
the power of individual efforts. 

To defend the citizens from injury, to increase 
the efforts of human exertion, to multiply the 
comforts and expand the moral and intellectual 
faculties of man, ar^, then, the great and import- 
ant ends of society. It is to procure the most 
obvious of these advantages, that individuals, 
even in the most savage condition, form some 
kind of temporary, or of permanent, association ; 
and to continue and improve the superior, though 
less evident, benefits of society, the powers of 
government, in more civilized times, are extend- 
ed and confirmed. Such, indeed, arc the habits 

* Blackitone'fi Caaimcntaries— Introd. Sw. 11. 
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:icquired umler rcgvilar government, tliat it would 

be impossible for liim wlio had tasted the com- 

ibrts of society to exist in solitude. It is surely 

wonder that men should submit to a slight 

■^grcc of restraint from which they derive such 

inestimable benefits ; nor can it be necessary to 

resort to feigned contracts, to account for what 

the obvious dictate of self-interest- We take 

iroper food and exercise, we adopt a particular 

ifession, we choose a small inconvenience, trom 

lich we expect greater benefit, and we remain 

regulated society, precisely on the same prin- 

a conviction that to do so is advantageous 

ourselves. Should anyoneseriouslylieiieve, that 

might derive greater happiness from a solitary 

I independent life, free from tlie restraints of 

ernment, but, also, deprived of all its bene- 

he has undoubtedly a right, if his mind be 

le, to withdraw himself from society. 

The sole purpose of society being to combine 

efforts of individuals, so as to produce the 

latest happiness to all, it is evident that what- 

form of government is most likely to unite 

iteliigence and patriotism, should be preferred ; 

id that those measures which arc most condu- 

ve to the general welfare ought by govcm- 

lent to be iufbrced. But with respect to every 

irm and every measure of administration, there 

room for ditfereucc of opinion, which is apt to 

still farther increased by the separate inte- 

:sts of individuals, as well as by those of the 
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various classes into which the population b» 
comes naturally divided. Among siich jarring 
opinions and interests, how can it be ascertained 
what kind of government should be established^ 
or what measures should be pursued ? And by 
what right can those, who have opposed a pulK 
lie act of administration, be compelled, not only 
to submit to the determination of the govern- 
ment, but even to assist in carrying into execo- 
tion that which they condemn ? 

It seems to be a necessary consequence of ssp 
sociation, and even to be implied in the idei» 
that the various opinions and desires of indivi- 
duals should be so directed and controlled, as 
to concur in common measures directed to the 
general advantage. To accomplish this^ as there 
•will always be a diversity in speculation, and 
frequently an opposition of interests, one portion 
of the citizens must yield to the opinion of 
the others. Without this deference on one part, 
the union would in effect be dissolved, no joint 
measures could be adopted, and in place of the 
society acting for the whole, each individual 
would be acting for himself. But whenever a 
sacrifice of opinion becomes necessary, it may 
more justly be demanded from the smaller, than 
from the greater, number. The individuals of 
the two i)arties being equal both in rights and 
in means of information, or at least there being 
no criterion by which superior talents or know- 
ledge can be made evident, tlie probability is^ 
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that what ajqpears to the majority wise and pru« 
dent will in reality be expedient. In many in- 
stances, it is true, this may be found a very £tlse 
conclusion. Numbers do not constitute truths 
smd occasionally prejudicesmayextendthemselvea 
so widely, or false appearances may be so sedu- 
cing, or the interests of individuals may be so 
ccHicealed under the mask of patriotism, that the 
majority may be misled. The intentions of the 
majority, however, will usually be good, their 
wish being to promote the happiness and pros- 
perity of the society ; and the minority, as they 
have no means but argument of proving their 
own superior knowledge or ability, can have no 
right to insist on their conclusions being adopt* 
ed. The conviction of the majority, however 
inaccurate a criterion either of justice or expe- 
diency, seems to be the only standard which the 
nature of the case can allow. By this standard^ 
all proposals must be examined, and finally 
adopted or rejected. By being adopted, they 
become the act of the whole society, to which 
every individual owes deference and respect | 
for government being justified by the utility of 
combination, obedience to the will of tlie majo^ 
rity, which is absolutely necessary to render that 
combination effectual, is enforced by all those 
views of utility on which the rights of govern* 
ment are founded. If the end be just and ad> 
vantageous, the only means by which it can pMm 
siUy be obtained can scarcely be rcprebemiblfb 
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This du^ of obedience is not however with- 
out restriction. The rights of majorities can 
never extend to what is manifiestly iniquitous. 
Could we conceive measures to be adopted^ a- 
ther by a majority of the inhabitants* or by that 
government which represents the public voice, 
which would subvert, in place of guarding* the 
natural rights of man, which would legaUse rar 
pine, oppression, or murder, such a political as* 
sociation must be a public nuisance, which Ae 
minority, so faur from being bound to obey, woold 
have a right to disregard, or even to dissolve 
by force. But while the measures of govern- 
ment are not essentially unjust, even while their 
consequences are less injurious than those pio» 
duccd by intestine broils, it must be the duty of 
the minority to submit, persuaded tiiat by this 
submission they consult both their private and 
the public good, and convinced that their opi- 
nions, ilTounded in truth, will ultimately prevaiL 
That obedience which is just and reasonably 
though it may demand a coH>peration in givii^ 
etiect to resolutions which appear rash and in* 
expedient, by no means includes any dereliction 
of the right of private judgment Nothing m«e 
can be requisite for the purposes of government, 
than to assist in executing the measures which 
are adopted ; but as it is the wish of tlie msyini- 
ty, as well as of the minority, that these measures 
should be the most expedient, it must also be 
tiieir interest to listen to every argument respect? 
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ing them, and to avoid restraint on private opj- 
nioD, as equally contrary to the rights of indivi- 
duals, and to the welfare of the state. By diseus- 
^on, that which is cst-iblished, if really useful, 
will be rendered universally acceptable; if per- 
nicious, it will be corrected ; even views altoge* 
ther new may be discovered, and the most salu- 
tary improvements introduced. To stifle such 
improvements in their birth, to prevent the free 
communication of knowledge, to shackle the gc- 
of man, can never be the right of any go- 

nmcnt, and therefore the minority, while they 
»re bound to obey the declaration of the gcnenil 
will, cannot, either with justice or advantage, be 
prevented from openly avowing their opinions. 

With regard to the form of government which 
may justly be established in any country, we must 
be directed by similar considerations. The con- 
stitution best fitted to promote the virtue, happi- 
ness, and prosperity of the people ought un- 
doubtedly to be preferred, and what that is must 
be determined by the will of the majority, which, 
though a very imperfect criterion of tmth, is the 
only one to which it is possible to resort. The 
form of government that is adopted may be very 
inferior to many others ; it may be attended with 
positive disadvantages, and retain many regula- 
tions which, Iiowevcr nscful in ancient times, are 
quite inapplicable to the present state of socie- 
ty; yet, while it continues to be approwd and 
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venerated by the great body of tlie people» no 
person has a right, otherwise than by argument 
and discussion, to seek a remedy for its defects. 
A very celebrated author, after having esta- 
blished the duty of obedience on the basis of 
utility, argues in favour of submission, except in 
extreme cases, to whatever form of government 
may happen to be established. " Resistancep" 
says he, ** being admitted in extraordinary emer- 
'^ gencies, the question can only be among good 
" reasoners, with regard to the degree of neces- 
** sity which can justify resistance, and render it 
** lawful and commendable. And here I must 
*< confess, that I shall always incline to their 
" side, who draw the bond of allegiance very 
" close, and consider an infringement of it, as 
the last refuge in desperate cases, when the 
public is in the highest danger from violence 
and tyranny." In the whole of this essay^* 
Mr Hume seems to have forgotten that the obe- 
dience which he has shewn to be founded on 
utility is only that which is requisite to the con- 
tinuance of political union, to the maintenance 
of public justice, and the adoption of joint mea^ 
surcs by the community ; not that degree of sub- 
mission which may be necessary to the existence 
of any particular form of government. « He,*' 
says Locke,t « who will with clearness speak 

• Hume's Essays, Part II. Essay XIII. 

t Locke on Government, Book II. Chap. XIX. 
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' " of the dissoliition of government, ought iti tlic 
<* first plucc to distinguish hetwecn the disso- 
" lotion of the society and the disaohitioii of 
» the government." One form of administra- 
I tion may be abolished and anotlier substituted 
I its place, witliout the dissoUitiotr, or even the 
L suspension, of the social combiiiatiou ; and it 
I wouhl be a mere perversion of language to main- 
I tain that, because government is highly advanta- 
Igeous to man, any particular description of it is 
l-lherefure to be prfeserved. It is acknowledged 
i tiiat a form of administration which, so far from 
}■ defending the rights of the citizens, is itself the 
parent of injustice, ought to be abolished from 
I the same views of utility that protect legitimate 
uthority. It will readily be granted, on the 
Ithcr hand, that all such institntions as answer 
he ends of their cstabhshment ought to be firm- 
[if maintained. But why should mankind conti- 
nue under forms of administration, which, how- 
> ever well adapted to former times, are ill suit- 
l ed to the present condition of society ? Why 
L^ould they be precluded, by exaggerated ideas 
f loyalty, from adopting improvements unknown 
I their ancestors, from profiting by the expe- 
ls lience of tlie world ? Though we should have 
Buffere<l no great degree of oppression from the 
I fcrmer government, though '• the public shouhl 
' not be in the highest danger from violence 
f and tyranny j" yet, if we have become ac- 
Iquaintcd with a form of administration which i» 

VOL. 1, I 
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likdy to increase the happiness, to improve the 
virtue, or to strengthen the security, of the citi' 
zens, we are bound in duty to recommend it to 
others, and, as soon as it is generally approved 
of, to insist upon its adoption. 

It is true that, in all changes, there is muck 
inconvenience and danger, from the operatioQ 
of habits and prejudices, which may have been 
overlooked or despised ; and that, on this ac- 
count, the mere circumstance of its being esta- 
blished and tried is a powerful recommendatum 
of an existing government. Men are so warmly 
attached to the institutions of their ancestors, to 
those authorities which, from infancy, they have 
been accustomed to respect, and which are 
deared to them by the recollection of hi^pin 
enjoyed under their protection, that there is lit- 
tle danger of the majority of a nation, unless 
whcu roused by oppression, being inclined to 
rash or capricious innovation. It requires a long 
cx])ericncc of real evils to overcome indolence 
and inattention, to break down the associaticM)S 
ibrmcd by continued habits of obedience, to dis- 
sipate that salutary illusion which to the eye of 
patriotism represents the national laws and esta- 
blishments in the most fascinating colours, and 
to convince the body of the people that the ex- 
isting government is in any material circumstance 
defective or unjust. But whenever this convic- 
tion has reached a decided majority of the 
tion, reform, or, as tlie occasion may require^ 
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L complete alteration of the government, is incon- 
)'testibly just. It is no objection to say that the 
I niajority may be misled. No doubt they may j 
I but as their interests are identi6ed with those of 
^e pubUc, they are less exposed to an improper 
bias, than the minority, among whom, on every 
surmise of reform, must be found all who derive 
private benefit from public abuse. Nor is it a 
valid objection to state the confusion and blood- 
ehed which the struggle may produce. Disorder 
ought not to be risked for a trifling improvement ; 
but if the advantage be considerable, and a deci- 
ded majority have declared in favour of the alter- 
ation, it would be dastardly to be appalled by 
an unprincipled opposition. Should the minori- 
ty refuse to acquiesce in the general will, they 
may justly be compelled, and should disorder of 
any kind occur in the struggle, they may justly 
be punished ; their conduct being subversive of 
all those principles, on which the rights of go- 
vernment are established., 

.Such seems to be the foundation of the right 
of a majority to act for the whole (;ommunity, 
and such are the limits within which that right, 
from its own nature, is circumscribed. Several 
authors, however, have found, or fancied, such 
difficulty on this subject, that though they reject- 
ed all idea of a compact between the rulers and 
the people as the foundation of civil authority, 
they conceived an agreement, direct or tacit, 
among the individuals of the state, to be abso- 
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latelr necessarr to create an oUigatioo m Ike 
nuBonty to submit to the decisioiis M%be 
number. ** S'il n'j avoil poiiii de oonven 
*< terieur, ou seroit, a moiDS que rd< 
^ Alt unaoimey roUigaaoo pour le petit 
^ de se soumettre au choix du grand ; et f oi 
'< cent qui veuiUent on 3Iaitre ont ils uo drail 
** de voter pour dix qui n'en veuillent poiHt} 
'< La loi de la pluralite des suffiages est eUe«KBB 
«< un etablissement de convention, et suppose^ a 
«< moins une ibis, Punanimite." * 

Perhaps no practical e\il can be justified hf 
the fiction of a compact, merely investii^ m a^ 
jority with the right of acting in name ofthea^ 
tion. But the hypothesis, although i 
seems equally gratuitous and useless, 
history informs us of the establishment of 
governments in Switzerland, Holland, 
and France, after revolut'ions had «hat^f ^ fQ 
atoms eveiy vestige of their former constitatani& 
If ever the state of nature, or any thing appnMok- 
ing to it, could exist, it must be at such a time^ 
when all established authority has been subYO^ 
ed, and a nation is about to commence a 
career under a government called into 
by ilie general will. It is at such a time, that 
sliould ex|icct to tind a general compact cdT Ike 

• Rimi84\iu, ilii Contrat Social, Livre L Chap. V. lo 
opiiiioii Uoiutftau u:ui followed by man j of the 
the Ircnch Rc\olu(ioii. 
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citizens to submit to the will of the majority, 
and to give effect to whatever constitution should 
by them be approved. But a document of this 
nature is no where to be found. Many differen- 
ces of opinion arose, and many warm disputes 
took place, respecting the form of constitution 
best adapted to the circumstances of each coun- 
try ; sometimes factions and civil wars threaten- 
ed the total destruction of the state } but the pa- 
ramount right of the majority, having never been 
called in question, was never formally acknow- 
ledged or proclaimed. 

Nor could any compact give force to a right 
which, flowing from the very nature of civil as- 
sociation, is at least as perfect as that which a pro- 
mise or agreement could create. The idea of 
such a compact, which has occurred only to a 
few theorists, has never exerted the slightest in- 
fluence over the conduct of mankind. None of 
us can fix the time when we entered into an 
agreement, direct or tacit, to obey the majority, 
though previously to this it is pretended that we 
were under no obligation to submit to the laws. 
We have continued to obey that government un- 
der which we were bom, partly from habit, part- 
ly from a conviction that such obedience is ad- 
vantageous to ourselves, and requisite to the 
good order, peace, and prosperity of the nation. 
In as far as we are actuated by habit, our con- 
duct may have little connection with morality ; 
but in u fiir as oar pnMnpt and willing obedience 
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has arisen from a sense o£ the duty which we 
to ourselves and our fellow-citizens^ our submis- 
aion to the laws of our country, and our exer- 
tions to render eflfectual all measures intended 
to promote the public prosperity, have beea vir* 
tuoufl and just. 



SECTION V. 

Of the Bights of Man in Society, 

On the establishment of political association^ 
the natural rights of man must be considerably 
modified ; but there seems no reason to believe 
that they are altogether relinquished. Were this 
the case, an enquiry into their existence, though 
it might be an object of rational curiosity, could 
in no respect influence our political specula- 
tions. To ascertain, that, from the nature of his 
own bodily powers and moral feelings, each 
man is entitled to act as he thinks proper, while 
he does not trespass on others, and to repel and 
punish every trespass against himself would only 
be establishing a barren truth, from which no 
useful inference could spring. For political con- 
clusions referring altogether to the condition of 
man in society, the continuation of natural rights 
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after the institution of government, is the only 
circumstance which can render their original 
existence a matter of any practical importance. 

The opinion of Rousseau seems to be, that in- 
dividuals surrender the whole of their natural 
rights to the community, receiving back such 
parts of them as the majority, by a general law 
applicable to all the citizens, may think proper. 
'< Ces clauses [[du contrat social^ bien entendues, 
^ se reduisent toutes a une seule, savoir I'aliena- 
'^ tion totale de chaque associ6 avec tons ses 
'^ droits, a toute la community/' And immedi- 
ately afterwards ; <* De plus, I'alienation se fai- 
** sant sans ri^serve, Tunion est aussi parfaite 
'< qu'elle peut Petre, et nul associd n'a plus rien 
.^« a r^clamer/'* 

If Rousseau meant merely to say that the ma- 
jority must ultimately determine what natural 
rights may be retained, and what must be surren- 
dered, he has expressed himself too generally. 
The import of the words which have been quo- 
ted seems to be, tliat whatever sacrifice of na- 
tural rights the community may demand are jus- 
tified from that circumstance, so that the mino- 
rity can, in no case, consider their rights as in- 
fringed by a general law. This position, how- 
ever, cannot be admitted. It is very conceiva- 
ble that a great majority of a nation may be in- 
duced to adopt measures irreconcileable to justice, 

« Du Contra! Sodal, Liy. L ChafN VI. 
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or to impose unnecessary or vexatious restraints 
both on themselves and others. At such timo^ 
the minority may find it necessary to submit, or 
the object may be too insignificant to authorise 
resistance ; but neither can this injustice on the 
one part, or submission to it on the other, alter 
the nature of truth, or give the sanction of right 
to what, however well intended, is really an io- 
jury. Difficult as it may be for them to render it 
available in practice, the claim of the minority 
to redress remains entire. 

From the opinion, as stated and restricted by 
Rousseau,* it may be true, that no very serious 
evils can be apprehended. It is always so deci- 
dedly the interest of the majority to do justic6^ 
that, when the power is lodged in their hands^ 
more particularly when every law must equally 
affect each individual of the state, no intentional, 
and therefore no very frequent or important, de- 
viations from rectitude are likely to occur. 

It is seldom, however, that the majority of a 
nation is consulted with regard to the admini* 
stration of public affairs, or that the opinion of 
the people, except in extreme cases, is at all 
considered by their rulers. In the course of ages^ 
a constitution is formed by fortuitous circum- 
stances, and established by a kind of prescription. 
Sometimes the legislative power is exercised by 
an individual, sometimes by an aristocracy, rare- 

/ Du Contrat Social, Liv. IL Chap. IV. 
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fhy the body of the nation, or by those who 
' can represent with fairness the national mil. But 
in whatever way the legislative body may be eon- 
stituted, as It alone possesses the power of en- 
acting laws, it must be with it that those rights, 
abandoned by individuals to the community, arc 
really and practically lodged. As rights cannot 
be surrendered to a majority who have no op- 
ortunity of executing the trust said to be re- 
wed in them, if they are at all relinquished, it 
)e to that legislature which determines with 
I to all public measures, and regulates, by 
al enactments, the duties of the citizens to- 
ards each other and towards the state. But to 
fretend that all the natural rights of man are 
Kvcn up without reservation to whatever legis- 
ive power may liappen to be established, would 
I to justify every tyranny. The existing go- 
sriiment being considered as the depositary of 
f species of ijght, and all appeals to claims 
dich are relinquished being evidently absurd, 
; measures, however fbolisli or oppressive, 
iDuld not with propriety be complained of as nn- 
ist ; nor conld any citizen demanil as his right 
my more civil liberty than he was permitted by 
5 rulers to enjoy. All governments, the most 
' ^-annicai as well as the most just, would be en- 
k»titled to the same unlimited obedience ; for no 
dividual could reclaim any part of those rights 
Irhich he had alienated without reserve, 
r Such a renunciation of natitral right«, having 
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• 

no pretences to utility, would indeed requite to 
be supported by agreement, if any compact, ti^ 
cit or implied, between the citizens themselvo^ 
or between them and their governors, could be 
sufficient to establish a doctrine so dangerous to 
the liberties of mankind. What is the nature cf 
this pretended compact ? It is, that the people 
appoint, or acknowledge, rulers, to whom they 
relinquish the whole of their natural rights, tniat- 
ing to the equity of these rulers for the restiti^ 
tion of such portions of them, as, in their opi- 
nion, may be consistent with the public good. 
The existence of such a contract, of which aU 
the advantage is on one side, and all the disad* 
vantage on the other, could be established only 
by the most unequivocal proofs ; and, even theo, 
it ought to be disregarded as fraudulent, noxi* 
ous, and unjust But so &r is such a compact 
from being requisite to the establishment of po^- 
litical society, that it is entirely repugnant to all 
those views of utility on which the rights of go- 
vemment are founded. 

If the legitimate end of government be to pro- 
tect the natural rights of man, and to increase 
the effects of his natural powers, why should we 
suppose those very rights to be abandoned, 
which society was instituted to defend ? For the 
sake of greater security against injury, and to 
procure the numerous and important benefits 
which result from combining the powers and ex- 
ertions of the citizens, it is necessary that some 
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I |»ortion of natural liberty should be surrendered, 

Land to this extent the surrender is just, because 

viously for the interest of each individual. 

lut every restriction not justified by this neces- 

■ity is a usurpation from which the citizens derive 

no equivalent advantage. " Civil liberty/'says Sir 

William Blackstone,* '* which is that of araem- 

• ber of society, is no other than natural liberty 

* so far restrained by human laws (and no £ir- 

• ther) as is necessary and expedient for the ge- 

* neral advantage of the public. Hence we may 

* collect, that the law which restrains a man 

♦ irom doing mischief to his fellow-citizens, 

* though it diminishes the natural, increases the 

* civil liberty of mankind ; but that every wan- 

• ton and causeless restraint of the will of the 

• subject, whether practised by a monarch, a no- 

• bility, or a popular assembly, is a degree of 

• tyranny : nay that even laws themselves, whe- 

• ther made with or without our consent, if 

• tliey regulate and constrain our conduct in 

* matters of mere indifference, withoul any good 

* end in view, are regulations destructive of li- 
' bcrty." While the demands of civil govern- 
nent are thus confined within reasonable limits, 
Dan surrenders but a smalt part of his natural 

iberty, to ensure the full enjoyment of the rest-f 



* Commeotaries, Boole I. Ciiap. I. 

Very differeat seems to have been Mr Burke's opinion. 
'■ That he may secure rome liber^, he makes a surrender 
" in inut of tbe whole of iu"—R^eci. p. 88. 
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The portion of right relinquished by man, on 
entering into political society, has usually been 
much exaggerated, from an idea that, in a state 
of natural liberty, there is no restriction what- 
ever on his desires or actions. Blackstone, in 
the passage just quoted, views the law *• which 
'* restrains a man from doing mischief to his 
•* fellow-citizens " as a restriction of his natural 
liberty ; and the same opinion is more expressly 
maintained by Rousseau. ** Ce que I'homme 
*< perd par le contrat social, c'est sa liberty ti»- 
^* turelle, et un droit illimit^ a tout ce qui le 
" tente et qu'il pent atteindre ; ce qu'il gagne^ 
" c'est la liberty civile, et la propriety de tout ce 
** qu'il possede. Pour ne pas se tromper dans ces 
<< compensations, il faut bien distinguer la liberte 
" naturelle, qui n'a pour bornes que les forces de 
^< rindividu, de la liberte civile qui est limits 
*• par la liberty generale/'* The opinion, how- 
ever, is very erroneous. The natural rights of 
man, independently of the establishment of go- 
vernment, or the enactment of laws, have other 
boundaries than the force of the individual, be- 
ing limited by the equal rights of others, by the 
eternal and unchangeable laws of justice. ** But 
** though this be a state of liberty,'* says Mr 
Locke, " yet it is not a state of licence. The 
" state of nature has a law of nature to govern 
" it which obliges every one : and reason, which 

* Du Contrat Social, Liv. L Chap. VIII. 
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<< is that law, teaches all mankind who will but 
<' consult it, that, being all equal and indepen* 
<^ dent, no one ought to harm another in his life, 
** health, lijt>erty, or possessions/' * « Dire," 
says M. de. Montesquieu, *' qu'il n'y a rien de 
"juste, ni d'injuste que ce qu' ordonnent ou 
" d^fendent l^s loix positives ; c'est dire qu'a* 
" vant qu'on eut trac^ de cercle, tous les ray- 
^< ons n'^toient pas ^gaux/' t But if natural 
rights are strictly limited by that justice toward3 
others which we never can have any title to 
disregard, it will be found, that those farther re* 
strictions which enable society, by its various 
combinations of skill and force, to promote the 
prosperity and happiness of all, are less nume- 
rous and important than has usually been imar 
gined. 

I. The natural right, which each man possessr. 
es, of acting according to his own discretioQi 
must evidently be in some degree abridged^ in 
order that a number of individuals, or perhapa 
the whole of a community, may combine tOge* 
ther for one common end. When public officers 
are to be appointed, public works to be execii-t 
ted, and public measures relative both to foreign 
and domestic policy to be adopted, in order that 
any kind of concert may exist, it is necessary for 
each individual to abate somewhat of his natu- 



* Locke on OoTemment, Book 11. Chap. II. § 6* 
t De PEqpnt des Loiz, Liv. I. Ckap. L 
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ral right over his own property, labour, and ts- 
lents. The particular cases, in which such aa- 
crifices are demanded by the joint interests of 
the community, are ascertained by positive laws 
directly restricting the natural rights of man, 
and thus virtually acknowledging their previous 
existence ; and wherever such laws are not 
enacted, natural rights maintain their native 
force. On the other hand, when new privileges 
are to be created, the language of the law is 
changed ; in place of being prohibitory it bo- 
comes permissive, originatingand conferring sn^ 
rights as did not formerly exist. Were all the 
rights of individuals, by the constitution of so- 
ciety, vested in the community, there woidd be 
no occasion for restrictive laws in any case, for 
whatever was not directly permitted would re- 
main virtually prohibited. It may, indeed, be 
said that all private rights, being first surrender- 
ed to the public, are afterwards restored, except 
in as f^ as the laws provide to the contrary. 
Such an hypothesis may be innocent, but it is 
superfluous. If the rights be precisely the same, 
this fictitious surrender and resumption is at best 
the employment of very complicated machine- 
ry, where the simplest lever would be fully 
adequate to the effect- 
When we recollect that the natural rights of 
man extend to every action which he can per- 
form without occasioning injury to his fellow- 
creatures, as well as to the free disposal of the 
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property which he has acquucd ; ami when we 
contrast with the infinite variety of actions which 
his interests or passions may lead him to perform, 
the few cases in which his discretionary powers 
are abridged, or set aside, by prohibitory laws j 
we shall be convinced that, even under the most 
arbitrary governments, the greater part of the 
rights of man are habitually respected. Under 
sutli governments, the possession of these, or of 
any other, rights must necessarily be insecure j 
but their existence is recognised by the absence 
of prohibitions, and by the feeling of indigna- 
ifxm or dismay excited by their occasional vio. 



Here, then, seems to be a standard entirely 

uncoiiuected with the distribution of pofiticat 

power, according to which the constitutional 

laws of difierent countries may be appreciated. 

Those governments, whatever their forms may 

be, are most agreeable to the principles of jus. 

le, which diffuse the greatest portion of securi- 

and happiness, call forth the highest cxertioni 

intellect, and, at the same time, encroach the 

ist on individual liberty. In tlie latter point 

view, difierent governments are entitled to 

y different degrees of approbation. By some, 

lefl, in ordinary cases, to promote his 

11 welfare in whatever manner he may think 

>3t expedient ; by others, the most vexatious 

'ohibitions, the most teazing interferences are 

multiplied, that he is scarcely, in any im> 
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portant action of his life, left to the guidance of 
his own discretion. Nor does this difference in 
civil liberty depend entirely on the establidb' 
ment of any particular form of government. It 
may be difficult to imagine a despotism, under 
v^hich the rights of man shall be invariably, or 
even very generally, respected ; but Sparta and 
Venice a^rd instances of governments compir 
ratively free which trod them under foot. 

II. The rights of resisting and of punishing 
injuries may seem, on a cursory view, to be aL 
together abandoned by individuals, on the form- 
ation of regular government ; but a more acciK 
rate enquiry will convince us that these impost 
ant rights are by no means surrendered, although 
the mode of exercising them be materiaUj 
changed* . . , 

Man cannot live long in society, without Iw* 
coming sensible of his inability, in many jctaen, 
to protect himself, and of the superior sa&l^ 
which he might enjoy under shelter of tlie pub- 
lic force. Nor is much experience requisite to 
prove, that what originates in self*de&nce is 
likely, from the irascible nature of man, to te& 
minate in aggressions which may disturb the 
peace of society. The obvious remedy for both 
of these evils, for the inability of individuals to 
protect themselves, and for the injustice to which 
self-defence is apt to lead, is to vest, in some 
members of the community, a jurisdiction to 
which the parties may apply for redress, and to 

8 
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enforce the decisions of those magistrates by 
the power of the state. By such an institution, 
the right of the individual to repel injury is 
transferred to more impartial judges, and more 
powerful protectors ; but his right to security is 
in no respect diminished. Should he be refused 
protection by the judges, while he is prohibited 
by law from defending himself, he is treated with 
such manifest injustice that, if he can find any 
practicable means of redress, he is under no obli- 
gation to submit to the wrong* At all times, his 
right to security in his person, property, and 
character remains imimpaired, though he has ex** 
changed his own private and uncertain means of 
exercising this right for a much more regular 
and convenient mode of rendering it efiectual. 
Accordingly, when the attack, either on a nsan's 
person or property, is so sudden that the magis^ 
trate cannot afford timely protection, the right 
of self-defence, by the law of England and of 
almost every country, reverts to the individual, 
who is permitted to repel force by force, and 
even to put the aggressor to death, if there 
be no other way of preventing the commissiQii 
of a capital crime.* 

The natural right of punishing crimes, or ra^ 
ther the natural mode of exercising that rightf 
is relinquished to a greater extent, than the right 

• See Blackstone's Comm. Book III. Chap, I. and Book 
IV. Chap. XIV. 

VOL. U K 
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of self-defence. That d^^ree of punishment is 
just, which accords with the sentiments of thosc^ 
who, without being personally afl^ted by it, aft 
spectators of the wrong. To this degree thij 
m\l be led, both by their indignation and fay 
their conviction of the necessity of repreaaing 
injustice, to assist in inflicting some equivalciit 
suffering on the delinquent. But they will cofl^ 
demn a desire of vengeance which exceeda' the 
injury, and they will prevent a new crime fim^ 
being committed, on pretence of exercising tke 
right of punishment Blinded by our selfi^ pas- 
sions, we are apt to conceive a degree of reaeaib 
ment entirely disproportioned to the wron^ wfaidi 
we have suffered, and the punishments iriud^ 
under the influence of such feelings, we are in^ 
clined to inflict would be real and grievous id- 
juries. At the same time, our powers are oAen 
as deficient as our desires of vengeance are eZf^ 
cessive. A bold and powerful oppressor maj 
deride our impotent rage, and overawe those 
friends and neighbours, who, from indignation at 
the wrong, were disposed to assist in its chastise- 
ment. Every crime, too, while the aggressor was 
defended by his particular friends and retainers^ 
would occasion endless disorder, terminating some- 
times in impunity, and sometimes in excessive pu* 
nishment, but always disturbing the peace of so* 
ciety. Hence, the necessity of vesting the right 
of punishment entirely in the community. But 
by establishing judges, whose sentences are car* 
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ried into effect by the whole power of the state» 
the right» in place of being relinquished, is more 
iiilly enjoyed. The chief difference is, that an 
iniperfect mode of exercising it is exchanged for 
one. more efficient, the degree of punishment 
which is just (and no individual can havearigbt 
to inflict a greater) being made to follow morfe 
quietly, more regularly, and more inevitably, 
the commission of a crime. Punishments in- 
flicted by judges would be unjust towards the 
injured party, if they &iled in satisfying that de^ 
aire of revenge vrith which the whole of mankind 
sympathize ; but as these punishments usually 
have a farther object, the procuring atonement 
for the disturbance of the general peace and se- 
curity, they are apt to err by severity, much 
more frequently than by mildness. 

If, however, the laws should deny that punish^ 
ment which is just, the right would revert to the 
individual, and his exercise of it would be sanc- 
tioned by the approbation of mankinds When 
slaves were left without protection from the 
cruelty of their masters, as was the case under 
the Roman Republic, and till very lately in the 
British West Indies, * they had an imdoubted 
title to avenge their own wrongs, though in do« 

* It is to be feared that this protection, whfle the testimony 
of slaves is rejected, and juries are formed entirely of proprie-' 
tors of slaves, will be more apparent than real? Some most 
extraordinary trials in the West Indies seem to sanction this 
doubt. 



148 OF THE BIGHTS OF GOVERNMENT. 

ing 80, they were apt to overstep the limits of 
equal justice. 

In like manner, tyrannicide, whenever its ooiw 
sequences are not likely to be injurious to the 
public, is justifiable, and when these consequeiH 
ces are beneficial, it is commendable^ He who 
overturns the liberties of bis country, or, by 
his unbridled passions, aggravates the evils in- 
separable from arbitrary power, commits the 
most atrocious of all crimes, while by his mm 
usurpation, or by the practice of the established 
government, he is screened from legal punkh- 
ment. In such a case, each individual resumes 
his natural right, which he had resigned only 
that it might be more regularly exercised^ not 
that it might be abandoned by cowardice, or 
sold by corruption. It is true, that it may often 
be dangerous to the individual, or inexpedient 
for the country, that this right should be assert- 
ed ; but the right, notwithstanding, remains en- 
tire, until it may be exercised with private safety 
and public advantage.* 

• See Milton on the Tenure of Kings and Magistrates. 
On tills subject, which is to be decided by the natural feel- 
ings of justice, it may not be improper to refer to one of the 
most Kplendid passages of English poetry. 

** Look then abroad thro* Nature, to the range 
** Of planets, suns, and adamantine spheres 
«« W heeling unshaken thro* the void immense ; 
** And speak, O Man ! does this capacious scene 
*' With half that kindling majesty dilate 
*' Thy strong conception, as when Brutus rose 



I 
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The prevalence of duelling is another illustra- 
tion of the right of private vengeance, when suf- 
ficient punishments are not inflicted by law. 
JPirom whatever circumstances the practice of' 
/9oe] originated, it is now entirely laid aside^ 
ilthere either statute or common law has attach-' 
ei a satisfactory penalty to the oQence. Even 
when 8 man's happiness has been utterly ruined 
by the seduction of the object of his tenderest af- 
iections, the heavy damages awarded by juries, 
(although pecuniary compensation seems but il! 
adapted to the crime) have rendered an appeal 

arras unusual, and even unfashionable. But 
ly offences against honour, having their ori- 



" Refulgent from the stroke ofCaaar's fate, 

** Amid the crowd of palrloix ; and his srio 

" Aloft extending, like eternal Jove 

" Wlien guilt brings Aotra the thunder, call'd aloud 

" On I'ulty's name, and shook his crimson steel, 

" And bade the father of his country, liail 1 

*' For lo ! the tyrant prostrate on the dmh 

" And Rome agua is free I — 

The Pteasura t/ Imagtruuion, Book I. 
"Had AoiM again b<en /ret, there is probably no mind so 
ftissed as to have lefuKed its £j'inpathy to this grand exultn- 
n of the poet. 

" The baleful dregs 
" Of titese late ages, this inglorious draught 
" Of eervitude nnd folly, hare not yet, 
' " Blest be tlic eternal H uler of the world 
" Defii'd to sucli a depth of sordid shame 
" The native honours of the tiuinan soul, 
" Mct 10 effaced the image of its Sife." 

Pttmures qf Imagmntion, Book !!■ 
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gip in particular feelings, cultivated only by 
thp higher ranks of society, are too indefinite 
in their nature, and appear to ordinary jury^ 
men too unimportant, to be severely repressed 
by courts of law. There are consequently no 
punishments, or very slight ones, annexed to 
such ofiences, and on that account, he, who has 
been afiroot^, is prompted, by lus own fedp 
ings, and by the voice of all his acquaintan- 
ces, to seek that remedy, in the resumption of 
hifl right of private vengeance, which is denijjA 
him by th^ ordipary courts. Absurd as a pi(M)e 
of* redress must be, which makes no distil 
between slight offences, and flagitious crimes, 
even between innocence and guilt, all laws for 
its suppression have proved ineffectual ; and it is 
probable that a court of honour, humorously 
described in the Tader, if entrusted with suffi- 
cient powers, would be the only efficacious mode 
of putting an end to the senseless and inVetenrte 
practice of dueL* 

* ^ Yet it requires Buch a degree of paBsive valour, to oopi* 
** bat the dread of even undeserved contempt, arising firom 
** the folse notions of honour» too generally received in Eu^ 
^ ropot that the strongest prohibitions and penalties of the 
i€ la^ will never be entirely effectual to eradicate this wabappy 
** custom, till a method be found out of compiling the oi^gi* 
^ nal aggressor to make some other satisfaction to the aSront* 
** ed party, which the world shall esteem as equally repolaUe 
** as that which is now given, at the hazard of the life i^ ftr- 
** tune^ as well of the person insulted* as of him who hadi^- 
•< Ten the insult.''-<*JUadte. Qm. Book IV. Chap. XIV. 
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L It appears, tben, that civil rights are the natu- 
1 rights of man, which, so far from being rulin- 
^uisbed at the lostitution of government, contL* J 
Due vested in tlic individual, to be exercised efeif 
ther by iiimself or by the community for his t 
iieflt or protection. Such rights, as they are c 
ginally equal in all the citizens, cannot be reail 
dered unequal without partiality and injustice J 
The natural righta of man are confessedly thel 
same to every irulJvidual ; the advantages of goi [ 
vernuient in atlditional security, in the increiM I 
sed effects of natural powers by combination^ I 
and in the devc)»pement of sentiment, intellect} J 
and energy, are also common to all. There ittM 
therefore no ground on which it can be pretend^ I 
ed, that the several portions of natural rightji I 
surrendered as the price of these advautage%.| 
ought in any respect to be unequal. In so fat ■] 
as civil rights are concerned, there ought to bs I 
no diflercnce between the nobleman and the pet» j 
sant; that law, by which all are protected whilo i 
innocent, and punished when guilty, ought to be 
the same for every member of the community. 

But however incontestable this principle m^ | 
be, it has very generally been disregarded by i 
the different governments of the world. Undef i 
despotism, the capricious will of the nionarcbg j 
or rather of his favourites and flatterers, is thft 
only acknowledged standard of equity or law. 
Under oligarchies the rights of tlie people are 
>de to bend to the interests, avaiicc, and am- 
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faition of a few haughty lords. Even in demo- 
cracies, equality of civil rights is often disregaid- 
ed amidst opposing factions. It is only, how- 
ever, where the people have some share in the 
government, that equality can possibly be main* 
tained, because it is only there that such equali- 
ty is at all times advantageous to the ruling 
power. When we look back to the feudal times 
of Europe, we see a system of disorder and mis* 
rule, a total want of liberty and security, and a 
contention for power among princes, nobles^ and 
priests, during which the rights of man were 
trampled in the dust. Many of the most opprea* 
sive laws have now been corrected i almost all 
the odious rights of superiors have fallen into dis- 
use ; but it is matter of regret, that some inequali- 
ties are yet allowed to disgrace our civil code, and 
still more that the enormous expense of lawsuits^ 
by deterring the poor from seeking redress against 
the rich, frequently renders that equality of rights^ 
of which we are justly proud, little better than a 
deceitful phantom. Were this great practical 
inequality abolished, it might be of little moment 
that a few unimportant infringements of equal 
rights were suffered to remain in the statute book, 
corrected, as they have been in practice, by the 
good sense and expeiience of mankind : but the 
game laws, which in England are frequently the 
source of ruin to innocent families, and the laws 
relating to apprenticeships, to corporations, and 
to settlements^ by which persons are prevented 
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from changing their place of residence at plea- 
sure, and from employing their labour and ta- 
K-Jentsin the manner most beneficial to themselves, 
pare such real oppreisions on the labouring class 
Of the community, while they are unsupported 
by any reasonable plea of public good, tliatthey 
ought instantly to be repealed." 
_ 1 To preserve equality of civil rights, it is neces- 
iMiy, not only that the same laws should extend 
to every individual iu the country, without dis- 
tinction of rank or wealth, but also that they 
should be so framed, as to occasion the same re- 
striction of natural right to every class of the ci- 
tizens. From want of attention to this principle, 
many statutes, whicli are perfectly general in 
their expression, are very partial, and therefore 
oppressive, in their operation. Thus the law of 
settlement, however general in its enactment, 
can occasion no iaconvenieuce except to the 
poor, who find it impossible to lodge the securi- 
ties which are required. Thus also penalties for 
exporting wool, or tbrestalling markets, though 
they attach generally to every one who may en- 
gage in those prohibited transactions, are ioja- 
rious only to landholders and ctdtivators. 

In conducting the complicated atliiirs of an 
htensive empire, it is, indeed, impossible that 
■cry particular measure can in its operations 
feet all the citizens equally. The general good 

I See Seaiih'i WeaJiIi of Natiom, Book t. Chap. X. Pan U. 
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may sometiipes require that laws, obviously par* 
tifi), should be enacted. When an important no- 
dertaking is to be executed, either by the stat^ 
Qr by a voluntary association, or even by a sin^ 
g^e adventurer, no one can be allowed to obstruct 
what is generally advantageous^. It being one 
of the ends of government to combine the exert 
tions of individuals for the general welfare, the 
caprices, opinions, or interests, of a few citizens^ 
cannot be permitted to disappoint this intentioD, 
far less can avaricious speculations be allowed tO 
raise a tax on the public necessities. Particnlw 
laws are, therefore, enacted, to compel thoit 
whose property may be requisite for proposed 
roads, canals, or streets, to dispose of it, at a fiuf 
and reasonable price. Such laws, it must be so 
knowledged, are infringements of strict equalitj 
of civil rights, as they create restrictions in the 
use and disposal of property which extend oolj 
to a few. But if, by a liberal compensation, aU 
that are Jiffected by the measure are protected 
against pecuniary loss, the injury which they 8U& 
fer, in being obliged to give up their own opi* 
nions, or more probably in being prevented from 
indulging seme unreasonable caprice, is much 
too slight to be put in competition with the 
public welfare. On the other hand, it is an evi* 
dent abuse of this principle to extend such en* 
actments to cases of little importance, or tq 
force one individual to dispose of his property 
to another, even at an over-value, in order to 
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promote aoy scheme of private advantage. la 
such cases, however um'easonable the one party 
may be, every interference of the government, 
being destitute of those public grounds on which 
alone it can be justified, must be considered as 
an act of tyranny, directly subversive of just 
equality of civil rights. 
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Ofihe Distribution of Political Power. 



SECTION I. 

Of the Degree of Political Inequality that is justified Ayjdr 

UtiUty. 

The portion of political power to which each ci- 
tizen is entitled has been ranked by some authors 
among the natural rights of man.* Yet, between 
these two classes of rights, there are several dis- 
tinctions both obvious and important. Natural 
rights exist independently of combination ; po- 
litical power is the creature of society : govern- 
ment is instituted chiefly for the protection of 
natural rights ; but the power granted to each 
citizen, so far from being the object of govem- 

* Most of the mriten in fiiTour of the French revolution 
leem to have fallen into this mistake. It gave rise indeed to 
the most reprehensible articles of the Declaration of the Rights 
of Man, and of a Citizen, which preceded the French Coniti* 
tutiouof 1791. 

The opinion seems to have been adopted, without due gob- 
sideration> from the writings of Rousseau. 

6 
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mentf is merely the means by which that object 
is attained : Natural lights, being ibiinded OD 
justice, are inalienable, and although they may 
be modified for the general good, they cannot 
be withheld, eitlier by individuals or societies, 
without occasioning direct injury, which may be 
repelled or punished ; but political power is s 
privilege created by the general will, and confer- 
red on particular magistrates for genera! purpo- 
ses ; he who is possessed of it, has no claim to 
it tor his own advantage ; he to whom it is de- 
nied, suffers DO privation of his own enjoyments. 
Xhe distribution of political power may be coo- 
idered as the mechanism by which government 
^protects natural rights, and augments pubUc 
happiness ; a mechanism which is well or ill coa< 
trived, according to tlie degree in which it pro- 
duces these important results. 

In a small and uncivilized community, the ne* 
cessity of acting in concert so seldom occurs, 
that tlie ordinary occupations of individuals can 
scarcely be much interrupted by their public 
^dluties. When it is proposed to execute any joint 
^Bttdertaking, all the citizens combine their coun- 
^^bls and exertions : the wisest naturally have the 
^^preatest influence hi direction, the boldest or 
^^host active in execution. In (his state of so- 
^E*(^ty> there is scarcely any tnequaJity, except 
that wliich arises Irom the respect paid to abili- 
ties and virtue ; an inequality ibunded in na- 
ire, which can scarcely in any circumstances 
nd to abuse. Whenever the object has been 
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Bccomplishedy the temporary power is at an fend, 
each individual becoming again independent in 
his conduct, till some new undertaking calb fir 
a new concert among the citizens. 

But when It has become necessary to tam 
very frequently on public aflairs ; more pactkk- 
larly when any question occurs which caaiHltte 
decided at a single consultation, or some-^MKic 
is undertaken which, demanding a pfOtnctOd^ 
rather than a very powerful, exertion, call- be 
better executed by a few individuals in a ootane 
of time, than by the whde community at onee; 
in such cases, the necessity becomes apparent tf 
conferring, on a part of the community^ ikt 
power of acting in name and for behoof of Che 
whole. Should all the citizens meet on eVory 
trivial occasion, their time would be vatoeeeau^ 
rily consumed in public functions, which m^jht 
be as well, or better, executed by a few : One 
of the chief purposes of society would be eoj^ 
tirely disappointed, such a mode of administm* 
tion materially diminishing, in place of tncrei^ 
sing, the effects of the natural powers c^ miAfc 
Hence, in every country advanced beyond tbi 
merest barbarism, magistrates are appointed t* 
conduct the affiiirs of the community ; and as 
these magistrates are necessarily invested widl 
greater power than the other citizens, some ine» 
quality of political rights is introduced. This 
inequality is justified by the same principles of 
general utility, on which the rights of govern- 
ment are founded. 
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Similar views wilJ frequently suggest a delega- 
tion of the power of" enacting those laws by 
ich, io the exercise of their authority, the . 
fltrates must be guided. In an extensive ) 
ntry, meetings of the inhabitants, whenever 
new internal regulations or new measures of de- 
fence are required, must occasion frequent, long, 
and fatiguing journeys, and iuternipt all the oiu j 
dinary occupations of the people. Such mee^ I 
ings, too, would be so numerous as to preclude 
calm discussion, and render the decisions the 
result of disorder and violence, rather than of 
reason. The best remedy for these inconvcnii. 
enccs is to select a few of the most respectably { 
inhabitants of the several districts, and to conK | 
mit to them the enactment of laws obligatory a 
the whole community. By such a delegation o 
the legislative autliority, not only is much t 
ble saved to the great body of the people, but I 
the most effectual means are adopted for guanfc | 
ing against disorderly violence, for giving dat J 
preponderance to wisdom and experience, and I 
thus establishing laws conducive to the genersll 
good. Between these legislators and tlie restJ 
of the people, there is undoubtedly an inequalu i 
ty of political power ; but it is an inequality ari- 
sing from the same views of common advantage 
whicli lead to the establishment of government, 
and therefore reasonable and just.* 

• Rousseau objects lo every delegation of the legislative 
potter: but he liJniself neb now ledger tlmt his reuonliig i« ap. 
plieable only to a very snisl] Btalc. 

$ee Du CoDtrit Social, Lir. III. Chap. XV. 
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In the progress of society, more permanent 
power is acquired by some members of the com- 
munity, from the respect paid to their abilities 
virtues, or courage, or perhaps from the poaaea- 
sion of riches, which enable them to procure a 
number of retainers dependent on their bounty, 
and ready to obey their commands. Sometimes 
religious frauds, or the acquisition of useful 
knowledge, jealously guarded from the research 
of the vulgar, have been titles to civil power; 
and authority when once established, particu- 
larly among ignorant nations, is apt to be wor- 
ahipped as something too holy to be profaned 
by enquiries into its origin or rights. Hence 
arise many forms of government, which difler 
greatly from each other, in the degree of power 
committed to the public functionaries, in the 
general elegibility of the citizens to office, and 
in the degree in which private happiness and 
the public welfare are promoted. To examine 
each of these forms of government in detail 
would lead to a disquisition as difficult as exten- 
sive. All that is proposed in the present dis- 
course is to establish a few leading principles 
which may facilitate the enquiry. No one form 
of government is adapted to all the various 
and opposite conditions of the human species ; 
but there are general principles which, under 
modifications, seem applicable to man wherever 
he may be found, and in whatever state, whe- 
ther barbarous or civilized. 
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The most marked disticictiop between (lifer- 
ent governments is in the permanency of tliose 
inequalities of political power which tliey create. 
In some, the delegated powers, whether legisla- 
tive or magisterial, expire at certain periods, 
when they are either continued in the same per- 
flons by a new appointment, or transferred to dif- 
ferent members of the community: In others, 
authority is bestowed on one man, for an unli- 
mited time, or, as it is absurdly enough express- 
ed, for ever. The former governments create 
what may be called fluctuating, the latter, per- 
manent, inequalities of political rights. Which 
of these forms should be adopted in any particu- 
_lar country, the will of the majority, as in all 
taHjttber cases, must decide. Still, however, truth 
|pr independent of the number of her votaries, 
' %nd therefore we shall proceed to enquire, whe- 
ther, generally speaking, fixed and permanent 
political inequaUties ought to be tolerated in a 
well-regulated state. 

As all the citizens have the same natural 
rights, as they all derive the same advantages 
from regtdar government, and are equally inte- 
rested in the public prosperity, there seem to be 
only two grounds on which such inequalities 
can be defended. It must be shown, either that 
those individuals who are placed permanently in 
office arc better qualified than their fellow-citi- 
zens to conduct public a^rs, or that some ma- 
terial disadvantages would flow fiom a more 
roL. 1, L 
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equal distribution of power.* Unless one of 
these positions can be satisfactorily maintainedy 
it will be impossible by argument to convince 
the majority that there is any reason for their 
continuing in a state of permanent inferiority 
and submission to a few individuals or familieip 
neither better nor wiser than tliemselves. Nor 
will it be sufficient to establish a claim for audi 
superiority, on intellectual attainments, obviously 
arising from that very authority whicli particu- 
lar classes have been accustomed to exerdae. 
It is true, that a man properly educated for oom^ 
mand acquires a promptitude and energy of iniiid, 
widely different from the indecision of him who 
has always been forced to obey. A domesdc 
slave must, almost of necessity, lose every excel- 
lence of his nature, and the subject of a despo- 
tic government, in proportion as he is dqprivcd 
of liberty, must participate in the degraded ch^ 
racter of a slave. But this, the worst coiiie» 
quence of tyranny, can never be adduced as its 
justification. It may suggest caution in resto- 
ring to the people those powers for the exenaie 

• •< Now if they pretend the law of nature, tbey awl' de- 
*< monttrate to in, both that she endowed men with ooeqMl 
** freedom, and that she shaped out such a man to rah; 
^ whereas it appearf , on the oontrary, that all men umurtHf 
^ are equal : For though nature, with a noble vaiielyt hm 
<< made di&re(it the features and Kneamenti of men, TOiaato 
u freedom, till it be lost bj some external means, she his 
<< made every man alike, and given tbem the same deskes."— 
Harrmgion't Groumb and Eeuom of tbnmel^f Pan I. 

10 
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of which former degradation has rendered them 
unfit; but, at the same time, it proves to de- 
monstration the necessity of altering a govern* 
ment which has produced such intolerable evil& 
By confining political power to particular daasesy 
inequalities are created which have no founda* 
tion in nature, privileges are conferred on those 
who are in no respect entitled to them, and this 
is done by depriving the great body of the peo- 
ple of the most effectual means of improvement* 
If such be the consequences of permanent in* 
equalities, it is vain to attempt to justify them 
by any views of public advantage. 

Political power, independently of any improve* 
ment which it may operate in our characters^ 
and of any farther advantages which it may enable 
us to attain, is, in its own nature, fitted to excite 
very lively desires. To be the object of the pub- 
lic gaze, however much it may be despised by the 
philosopher, flatters one of the strongest passions 
in the human heart : it is frequently the secret 
spring of that avarice which accumulates wealth, 
as well as of that prodigality which squanders it 
in ostentatious folly ; and even many of our mo0t 
refined pleasures, those derived from superior at* 
tainments, abilities, or taste, would lose much 
of their value, if enjoyed in secret, far from the 
knowledge and admiration of mankind. 

^ I would not wish finr goM, I would not wish 
^* To breaihe the endiantiiig mdody of song 
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** SarpaBsing Orpheus, would not Fortone place me 
*' Where I might shine conspicuous,'** 

Such is the universal desire for rank and dis- 
tinction, for whatever can separate us from the 
crowd of ordinary men, direct the public atten- 
tion towards our persons, manners, and acquiie- 
ments, or merely procure us the external marks 
of deference and respect. But of all sources of 
distinction, political power is the best suited to 
the general taste, its possession being marked faj 
circumstances that are obvious to all, and the ad- 
miration which it excites having that brilliancj 
which never fails to dazzle the multitude. 

Nor are the advantages of political power con- 
fined to the delight arising from general admins 
tion. The possession of some degree of it seenu 
requisite to the security of every civil right 
Where permanent inequalities are established, 
where the whole authority of the state is lodged 
in privileged individuals or orders of men, (the 
other citizens being not only deprived of direct 
control over public measures, but cut off from 
the possibility of ever acquiring such ^control,) 
civil liberty, if it does exist, must owe its tolen- 
tion to tlie wisdom or fears of the rulers. Bat 
this wisdom may be transient, these fears may 
be removed by the very habit of submission in 
the people, or they may be disdained by the more 
aspiring ambition of the government. The de- 

• Potter's Euripides, in Medea. 
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sire of farther distinction and more absolute 
power, the most insatiable of human passions, 
may prompt to attacks on equality of civil rights, 
while avarice will unceasingly suggest to the ru- 
lers an iiofair distribution of the public burdens. 
Against such injuries, those who are excluded 
from the government can have no effectual de- 
fence, but are delivered over to the justice and 
mercy of the privileged orders. 

It is not probable that any public advantages 
should overbalance the evils of depriving a great 
proportion of the citizens of that consideration 
to which they have an equal claim with others, 
and of annihilating the only sure defence of ci- 
vil rights. The pubhc good being the aggregate 
of that of the individual citizens, it is very im- 
probable that the advantages of what is concei- 
ved to be a more regular and orderly form of go- 
vernment should compensate to the great body 
of the people, the sacrifices which permanent 
political inequalities demand. We ought never 
to forget that, in the estimation of justice, the 
advantage of each individual, of the highest, and 
the lowest, is entitled to equal attention ; and 
that in comparison of the people, the privileged 
orders, those who arrogate to themselves all ho- 
nours, authority, and emoluments, are as no- 
thing. 

But even when, withdrawing our attention 
from the separate good of the citizens, we con- 
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fine it to the puUic acts of the state, there 
little reason to conclude that permanent ineqi 
lities of political power can add either beaii^ 
efficiency, or order, to the great machine of gi^ 
vemment. 

If appointments be for life (and this is prabAlf 
the least objectionable kind of permanent in^ 
quality) it is not likely that offices will be fikd 
by those who are best qualified to perform tibtk 
duties. Allowing that merit were the only le- 
oommendation at a vacancy, and that poM 
should produce no unfavourable change on tiiB 
character of tlie successful candidate, still a peis- 
son more fit for the employment may afterwaidi 
appear, and the state ought not to be predndfli 
from the advantage which might be derived 
his superior talents. The fitness of a 
for an office is merely a matter of conjecture, 
w^hich there is ample room for error. In 
aflairs^ where self-interest prompts to the 
anxious enquiries, how frequently do we see per- 
sons invested with trusts, of which in a ahoit 
time tliey prove themselves unworthy ? And 
how much more firequently will such mistaikei 
occur in appointments to public offices, uauaDjr 
made without the same degree of previous ok 
quiry, and influenced b)" the state of parties, by 
powerful connections, by temporary popularitjF* 
and other accidental circumstances ? No reason 
can be assigned why the people should relin- 
quish all means of remedying the enrors which 
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tbcy may liave committed. If they have been 
so unfortunate as to make a bad choice, is it rea- 
sonable that, in place of correcting it by the sub* j 
stitution of a more proper person, they shoutd#i 
for a length of time, allow tlie duty to be ill per^ J 
formed ? Kxperieuce having shown that the mef<i 
rit» of the candidate liad been overrated, or hia f 
defects o\'erlooked, ought the public interests i 
to suffer during a succession of years, from i 
appointment originating in error or tleceptioni | 
£ven if the person be elected, who at the time it 
the most deserving, no one can answer for bifl ( 
future conduct. The virtue of Uih past life 14 j 
no security for his future integrity i far lew j 
is his former activity any pledge of his cott» 1 
tinned exertions. He may have stood against' i 
former allurements of itUeness and pleasure, only 
to &I1 before a greater temptation : In an uo- , 
guarded moment, he may be led into some er# 
ror or crime, which, bringing others in its traiOa 
may sap the foundation of Ins morals, and beat 
down all opposition from his virtuous principles 
and habits : He may be seduced byenjoymentjj 
he may sink into indolence ; he may open liifl.' 
mind to ambition ; he may be corrupted by ava- 
rice ; or the strength of his body, anil tlie ener- 
gy of his mind, may be withered by disease. Is 1 
it just or prudent that tlie state should be placed 
in such a situation, us to suffer by the vices, the 
weaknesses, and even tJie misfortunes of her ci* 
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Hitherto we have coneidered those who are 
raised over their fellow-citizens by appointments 
to offices during their lives, as liable only to the 
ordinary failings of men ; but this very pre*emi* 
nence has a strong tendency to relax their exer- 
tions, to deaden their patriotism, and to comqpt 
their integrity. That activity, which was excited 
by the prospect of advancement, will often laa« 
guiidi when the object has been attained ; and 
he whose efforts seemed to be interrupted by no 
amusement, subdued by no fatigue, when esta^ 
blisbed for life in a lucrative or honourable si- 
tuation, will frequently give way to an indolence 
apparently foreign to his character. Nor is this 
the worst evil that can be apprehended. A per^ 
son, entrusted with permanent power, is in a si- 
tuation entirely different from that of his fellow 
citizens. His interest is no longer identified 
with that of the public. What is hurtful to the 
state may be advantageous to himself^ or may 
increase the power and splendour of the office 
which he holds. His thirst of riches, his desire 
of authority, his attachment to the privileges of 
his office, may all be in opposition to the general 
welfare ; and the fears of forfeiting public con- 
fidence, and of being degraded from his ho- 
nours, having been removed, the dictates of 
self-interest will stifle the remonstrances of do- 
ty. We cannot open the page of history, we 
cannot look round to what is passing in the 
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world, without being disgusted with crimes ori- 
ginating in the selh'sh motives of men in power. 
Sometimes the hard-earned reward of industry 
is snatched from the labourer to feed the riot of 
luxurious indolence ; sometimes the people are 
reduced to ignorance, or plunged in crimes, or 
separated into hostile factions, lest, becoming ac- 
quainted witli their rights and duties, they should 
detect the abuses of the administration. Wars 
have frequently been undertaken at the sugges- 
tion of private interest, ambition, or revenge : 
deluges of blood have Howed, and the worst of 
laiscries have been entailed on mankind, for the 
futile purpose of adorning a name with meretri*^ 
cious splendour. 

If such he tlie disadvantages attending perma-^ 
nent inequality in its least objectionable sha{)^-| 
we may expect the consequences to be far more ' 
detrimental, when power is entrusted, not to 
those whose former character is known and ap- 
proved, but to classes of men not yet in exist- 
ence, to the proprietors of a certain extent ofM 
land without reference to their otlicr acquire^J 
ments, or to particular families in which all va- 
rieties of intellect and disposition must occasion^ ' 
ally be found. Were tiic members of the privi- 
leged classes to be educated with their fellow- 
citizens, subjected to the same discipline, and 
stimulated by the same motives, their chance of 
possessing the requisites of office would be no 

ceater. The individuals preferred to employ- 
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ment firom noble birth could, at best, be consi- 
dered as chosen by lot, a mode of election which 
no man is absurd enough to adopt in his private 
affairs. But it is greatly worse than this. Born of 
opulent parents, surrounded in infancy by depend- 
ants, looking forward to honours and to power 
already prepared to grace their manhood, they 
are deprived of the strongest inducements to in- 
dustry and enterprise, while, from their situatioQ 
in life, they are beset with every temptation to 
effeminacy and vice. A few may be impelled to 
exertion by an ardent desire of honourable dis* 
tinction, and some may be prompted by patriotr 
ism to qualify themselves for those offices, on the 
proper discharge of which much of the public 
happiness must depend } but the great majority, 
satisfied with the rank which descends from their 
ancestors, and yielding to the solicitations of in- 
dolence and pleasure, will be contented to pass 
ft life of frivolity, or at best of elegant enjoyment, 
shrinking from those severer studies, which alone 
can qualify them to become the benefactors of 
their country. Of all contrivances, hereditary 
office is perhaps the most effectual, for placing 
the public administration exclusively in the hands 
(^ those who, by previous education and habits, 
are the least fitted to understand the real inte- 
rests of the country, or to prosecute them with 
assiduity, vigour, and address. 

Nor will a deficiency of talents be the wont 
consequence of establishing hereditary privile- 
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Fenons thus set apart for the exercise of 
irer, cocnecrated to ofHcc, and taught to consi- 
der themselves as of a superior nature, imi«t be- 
come accustomed to disregard the happiness of 
dieir ioferiors, when opposed to their own conv^ 
nience or to the interests of their order. We can- 
not wonder that tliosc whose education, in place 
of connecting them with their fellow-citizens, has 
impressed extravagant ideas of their own import- 
ance, should employ the power entrusted to them 
for tbeir personal advantage, or the aggrandiso- 
menlof that privileged class to which theybelong. 
We sctupanintcrcstscparatc from, and sometimes 
opposite to, the good of the nation, and we en- 
trust the conduct of public afiairs to those who 
must consider this separate interest as of pan 
mount importance. It is an interest more neai 
ly related to them, and in which a smaller nuni 
ber participate ; tliey have been educated as \ 
members of a privileged order, rather than af J 
citizens of the state ; and if, notwithstanding I 
these circumstances, any of them should feel A] 
reluctance to undermine public hberty, the^l 
will be assailed by the importunity of theitl 
friends, while, in the numbers engaged in the 1 
same enterprise, tliey will find a defence againrt, I 
tliat opprobrium which their conduct justly me- J 
rits. Hence the observation, confirmed by the I 
experience of all ages and nations, that what hat 
been called the esprit de corps is regardless of I 
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justicey and even of those appearances which in- 
dividuals, however corrupt, ,are desirous to pre- 
serve. There will at all times be a regular and 
connected system for the aggrandisement of the 
superior ranks, while the opposition to their en- 
croachments can be only occasional and uncom- 
bined. It is highly probable, therefore, that 
these encroachments, though sometimes check- 
ed, will ultimately be successful, and the conse- 
quences must be the decay of general liberty 
and the infringement of equality of civil rights* 
The true ends of government will in time be dis- 
regarded ; it will be forgotten that all political 
power is a delegation in trust from the people ; 
we shall soon hear of the absolute rights-of the 
privileged orders to those offices which they have 
been accustomed to enjoy ; till at last, with the 
most daring insolence, it will be asserted that do- 
minion over their fellow-citizens is part of the 
property inherited from their ancestors.* 

Permanent political inequalities do not then iqp- 
pear well adapted for securing the primary ends 
of government, the equal protection of the dvil 

* Mr PiU's proposal in 1785 to indemnify the proprietors 
of rotten boroughs, and the indemnification actually awarded 
to them by the Irish parliament in 18(X)» seem to have pro* 
oeeded on the idea that political power was prtyate propeftf» 
which might justly be employed, not for public, but for pri- 
vate ends. 

The same idea respecting the absolute right to prinleges 
frequently occurs in Mr Hume's Essays, and in his History 
of the Stuarts. 
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r rights of all the citizens, and the adoption of 
I ttich measures as are most conducive to the wel- 
tfiirc of the state. When, considerJDg them in 
I another point of view, wc enquire into their ef- 
u:ts on the national character, we shall find ad- 
litional reasons for deprecating their establish- 



One of the chief excellencies of a well-regu- 
I Jated government consists in the improvement 
it' the public mind, and the wide diflusion of 
lomfbrt and happiness among the people. Tliese 
l)lessings, indeed, will flow, in a great degree, 
the mere protection of civil rights, and 
[ from allowing each individual to pursue, in peace 
I and safety, the measures whicli he thinks best 
[.calculated to promote his own welfare. But in 
■ whatever way these essential duties of admini- 
stration may be executed, much of the public 
•prosperity will also depend on the degree tn 
T which the people are interested in pubhc affairs, 
and prompted, by the form of government, to 
active exertions. 

Man is formed by the circumstances in which 
Wbe is placed. A slave is destitute of every kind 
^of intellectual activity ; the freeman, who has 
no prospect of bettering his condition by assi- 
duity or enterprise, sinks into indolence almost 
as great as that of a slave ; while from the ci- 
ktizcn to whom the fruits of his industry are se- 
fccured, we may reasonably expect more inge- 
euity in devising means of inci"eaaing his com- 
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forts, and more perseverance and activity in thdr 
execution. But when a greater field is opened 
for exertion, when every member of the state 
has an opportunity of attracting that notice to 
which he is entitled by his talents, and of riaiiig 
to his just place in the scale of rank and power ; 
in such favourable circumstances, the most stre- 
nuous exertions of every individual will be se- 
cured, and talents will burst from retirement to 
astonish and enlighten the world. Ambition^ per- 
haps the most universal and most powerful of 
human passions, if planted by the public institu- 
tions in the youthful mind, and nourished by 
public applause, by public trust, and by public 
honours, would spread luxuriantly among the 
people, producing diligence, ingenuity, and vir- 
tuous enterprise : but it is crushed before it has 
put forth its leaves, it is blasted the instant it has 
begun to spring. A young man, entering into 
life, surveys the various roads which lead to emi- 
nence : that which is best suited to the ardour of 
a youthful mind, the road of abilities, of general 
usefulness, of services to the state, is barred by 
the establishment of hereditary ranks and of pri- 
vileges unconnected with personal merit: he quits 
it in despair, and loses the best energy of his 
nature. 

All, it is true, cannot be legislators or magis- 
trates, but many could occasionally discharge 
some office in society with honour to themselves 
and advantage to the public ; while emulation 
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would enlarge the minds even of the unsucccsg. 
fill candidates, and the general interest in public 
rs would diituse a spirit of encjuiry, a vigour 
itellect, and an ardent patriotism, throughout 
tlie nation. Of all advantages which free govern- 
ments possess, this is by far the most important ; 
that powerful motives are held out to vigorous 
id steady exertion, that suitable rewards are 
itowcd on superior abilities and virtue : a gc- 
ral elasticity and energy of mind are the in- 
,ble consequences, and man rises to the rank 
Utich he is fitted to hold in the creation. 
These observations might be illustrated from 
history of every nation of tlie world. It can- 
be necessary to recur to Greece or Rome, 
:I to contrast tlieir enterprise and prosperity 
ith the imbecility and degradation of the de»- 
itisms by which they were surrounded. The 
[0 truths are proclaimed by the state of every 
irt of modem Europe. To whatever country 
refer, the general happiness and prosperity 
im always commensurate to the degree in 
ich public office and honour have been thrown 
in to the people. What other circumstance 
luld have raised Britain to the rank which she 
m holds among nations ? What could have 
rained the marshes of Holland, and tran<iform- 
«d a few fishermen into one of the most opulent 
and powerful stales of Kurope ? What could 
have rendered Switzerland, which seemed mark- 
ed by the band of nature for sterility, so popii- 
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louSy 80 happy» and so flourishing ? The 
of this prosperity must be sought in the active 
exertions of the people, and these exertions gmi 
be ascribed only to the lively interest which eve- 
ry citizen was induced to take in public affiurs. 
On the other hand, wherever the people have 
been excluded from all concern with the govern* 
ment, they have become lazy, dishonest, and 
profligate, and in spite of the most favourable 
climate, and the richest soil, agriculture has been 
neglected, the arts of life unimproved, the iidia* 
bitants poor, ignorant, and wretched, the state 
without dignity and without force. How has 
Spain declined in industry, in enterprise, and ip 
consequence, since the time when the smiD 
states which she contained, and whose predato- 
ry wars were well fitted to caU forth the ener- 
gies of the people, were swallowed up in a des- 
potism, by which even the grandees were redu- 
ced to insignificance ? But it is in Italy that the 
decay inseparable from the loss of liberty is most 
strongly marked by the contrast of former splen- 
dour. The extensive valley around the ancient 
city of Paestum is totally destitute of trees, cul- 
ture, and inhabitants, the ruins of the temples 
being the only indication of past prosperity. 
The once fertile and populous country of Baia, 
the delight of the luxurious Romans, has become 
desolate and unhealthy, though tyranny cannot 
destroy its picturesque hills, beautiful islands, 
and delicious bay : And the campagna of Rome 
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is a bare unwholesome desart, in which no object 
strikes tlie eye but the tombs of its former lords, 
and the ruins of those aqueducts which, in hap- 
pier times, supphed the wants of the mistress of i 
the world. 

It is true that the greater security of properQ^ A 
concurs with the just distribution of honours and "^ 
offices in promoting the prosperity of a free courttl 
try. If we consider the subject impartially, w*^ 
shall not ascribe the public welfare to either of ■ 
these sources exclusively. We shall neither uvU C 
dervalue the blessings of security and protection, * 
nor those of such a degree of political equality 
as is consistent with that security. We shall not 
say with Mr Hume, that, in a civilized European 
monarchy, danger to private property is no more 
to be apprehended from the violence of the so- 
-eign than from thunder or earthcjuakes, or any 
cident the most unusual and extraordinary ; * 

either shall we adopt the sentimentof the poet: 

" S'or forms of goverament let fools contest, 
" Whste'er is best adminbter'd is beau" 



* Mr Hume'e opinion respecting the causes of the inferiori- 
f in in Justry and wealth of absolute governments is contained 
I the following pauage : 

" Durat I deliver my opinion in an at&lr of so much uncer- 
' tainty, I would assert, that, notwithstanding the efforts of tlie 
f French) there is something hurtful to commerce inherent 
1' tn the very nature of absolute government, and inseparable 
F from it i though the reuton I should assign for th'a opinion. 
RIs somewhat different from that whicli is commonly insisted 
Private property seems to me almost as secure in a ci- 
VOL. I. M 
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If we turn to those periods in the history gf 
the world, when philosophy and ta9te attamed 
their highest perfection, we shall find sdl the 
erasy in the contemplation of which 'hiiiwaij wb 
ture may justly exult, introduced fay evmlib 
sometimes happy, sometimes calamitom^ but 
uniformly fitt^ to rouse the utmost eyeitiCPS 
of man« 

Greece, by her valour, had repelled an at^u^ 
which threatened her destruction, and had fieed 
all her colonies from the Persian yoke. But her 

<' TOized European monarchy, as in a republic ; nor it i^OfpK 
** mucb apprehended in such a government, from the Tioknot 
^ of the soverergn ; more than we commonly dread hann from 
** thunder or earthquakes, or any accident the motl mnamd 
^ and extraordinary. Avarice, the spur of industry, ia 90 14^ 
«' stinate a passion, and works its way through so many rfri 
^ dangers and difficulties, that it is not likely to be 
^ by an imaginaiy danger, which is so small, that it 
«* admits of calcuktion. Commerce* therefore^ in m j €fkakmf 
<' is apt to decay in absolute governments, not becaiiae k k 
** there less secure^ but because it is less honourable^ A aub- 
** ordination of ranks is absolutely necessary to the suppoit of 
*' monarchy. Birth, titles, and place must be honoured above 
** industry and riches. And while these notions prevail, all the 
** considerable traders will be tempted to throw up their com- 
'* merce, in order to purchase some of these employments^ fo 
*' which privileges and honours are annexed/' 

Essajfs, Pan L E^say XIL 
To a certain degree this opinion is just« Prejudices againil 
the useful professions undoubtedly concur in opposing the adp 
vancement of nations that have lost their liberty; and these 
prejudices arise, in a great measure, from the eftablishment 
of privileged' orders in the state. 
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prosperity prepared the way for domestic dissen- 
sions; and it was amidst the intestine wars of 
her se^'eral states, amidst factions and conten- 
tions in the most turbulent of her cities, that 
philosophy was cultivated, that poetr)', {lainting, 
statuary, and architecture were carried to their 
highest perfection, and that the most correct 
and elegant taste was generally ditTused among 
the people.* 
"Hie Augustan age, preceded by civil wan^ 
ng which no citizen of Rome could remain 
jve, closed a succession of sanguinai'y strug- 
^ea in which a vast career had been opened to 
ambition. Nor can the patronage of Augustus, 
beneticisl as it undoubtedly was, be regarded as 
the chief cause of the sudden rise of the art»| 
for at a future time, a succession of princes, im- 
equaiied in virtue and in taste, could not, by re- 
wards or distinctions, revive one spark of that 
genius which the nature of the government had 
tot ever extingmshed.t 

Wr 

J ' * Hic general diffusion or good laate among ihe Greciin 
pnpte IS eufficienlljr proved by tlie fbtmi of their ordinary 
utensils, us well as by the spirit, elegance, and grace, of the 
6gures painted on their vases and.walls, by common workmen 
too little iktilei] to be able to design llic more delicate parts of 
the human 6gure. 

t The aeiertion in llie text ii chiefly applicable to poetry 
and philosophy. 

The arts of design ore much more dependent on the degree 
of national opulence, as well as on the particular liabit«, wfaims, 

i ijitbioas prevalent among (he great. 
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The condition of modern Italy, at the time €f 
the revival of letters, corresponded, in many pv- 
ticulars, with that of Greece. Divided into 
independent states, torn with intestine 
and engaged in constant wars, she presents t 
scene of the most disorderly confusion, of tke 
greatest insecurity of property, and of the mmt 
profligate policy, at the very moment when she 
was establishing her claim to the gratitude 
admiration of the rest of Europe. 

The patronage of Francis the First was 
ly able to kindle in France a ray of that ^kn- 
dour of talent, which, after a succession of vdt 
gious controversies, factions, massacres, and ci- 
vil wars, burst forth to enlighten and adom dis 
reign of Louis the Fourteenth. 

In England, the discussions arising fimn die 
change of religion, animated by vain and ineflto 
tual persecution, suddenly called forth a strengA 
of talent which has seldom been surpassed. Soon 



When once carried to perfection, too, these arts 
eaaily compared with their archet}'pes in nature, and 
sequently leu exposed to very rapid decay. — Hence, the 
tronage of Trajan, Hadrian, and the Antonines, was mom 
cewftui b preterving sculpture and painting from dedinc^ 
in reriving the genius of poetr}*, eloquence, or philnipiij. 
** The name of poet,'* says Gibbon,* *« vras almost forgotaaas 
«* that ok' orator was usurped by the sophists. A cloud of ai> 
** tics* of compilers, of commentators, darkened the five of 
** learning, and the decline of genius was soon fbUoved by 
«' that of taste." 

• UiM. Cfta^ IL 
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after, the disputes between the king and people 
so eatirely engrossed the attention of tlie nation, 
as to deprive leas important objects of all their 
interest: But neither could the austerity of tho | 
puritans, the degrading profligacy of the court 1 
of Charles the Second, nor the bigotry of hit I 
successor, prevent the energy of mind excited i 
by the civil wars, from producing its usual effect \ 
on national literature and taste ; and accord; 4 
ingly tlie reigns of Wdliam and of Aaine, by 
which those political struggles were terminate^ 
have been very generally considered as the Au- , 
gustan age of Britain. 

In all these splendid eras, the circumstances | 
of the times created talents, and stimulated exer- 
tions, which extended themselves from the fieldf I 
of politics and war, to every branch of science 
and oi art. Sometimes, no doubt, the charms of ] 
literature, of taste, and of philosophy, were but a | 
trifling compensation for the evils by which they 
were preceded ; and not unfrequently, their d^ 
cay was tlie speedy consequence of the unfortu- 
nate termination of those struggles to which they 
owed their birth. In both of these particulars, 
the encouragement afibrdcd to talents, by the 
institutions of a free but regular government, 
are greatly superior to the incitements of civil 
commotion. The movement impressed upon the 
public mind is not indeed so strong, but, whilst 
it occasions no private misery, disturbs no esta- 
isbcd order, and leads to no eventual tyranny. 
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it is, in its own nature^ much more salutary and 
lasting. The one may be compared to a corrua- 
cation which dazzles and disappears ; the other 
is a calm and steady light, gradually increasing 
in brilliancy, and carrying in itself no principle 
of decay. 

If, then, permanent inequalities of political 
power are not founded on natural justtce, if they 
prevent the most proper persons from being em- 
jployed in the public service, if they endanger 
equality of civil rights, and narrow the kusite- 
ments to mental exertion, their general epenu 
tion must be unfavourable to the dignity and 
happiness of man. In appreciating any partici^ 
lar institution, this truth should never be diire* 
garded, though the general rule to which it leedi 
may occasionally be forced to yield to some 
great and peculiar advantage attending the iiw 
troduction of a certain degree of permanent in* 
equality, or perhaps to some danger or evil 
which might be apprehended from the too md* 
den establishment of a government of perfect 
freedom. 
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SECTION II. 



Ifpermtmmt Political InequalUiet, founded on Merit, 
Sic)u», and Birth. 



That degree of equality, which, in tlie last sec- 
tion, we have endeavoured to establish on the 
basis of general utility, as well as on that of jus- 
tice, an equality which rejects all permanent ap- 
pointraents to ofHce, and al) established privileges 
belonging to particular orders of the citizenn, 
has been represented not only as chimerical, but 
as inconsistent with those universal sentiments 
of mankind which may be considered as the cri- 
terion of justice. 

In the rudest state of society, superior strength, 
fortitude, and experience are always productive 
of influence and power. He who can sbuot an 
arrow with the surest aim, or endure with finn- 
ness the greatest privations and tortures, or ia> 
vent tlie best stratagem for deceiving the ene- 
my, acquires an undisputed sway in the council 
and in the field. As civilization advances, bodi- 
ly strength and agility lose tlieir influence, but 
only that it may be transferred to the qualities 
of mind. The difterences between the attain- 
ments of individuals become more remarkable, 
and the place of each person in the scale o£ 

wer more distinctly ascertained. One man 
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passes his time in listlessness or dissipation ; an- 
other acquires splendid accomplishments or uaefid 
knowledge : the faculties of one seem unequal 
to any connected reasoning ; those of another 
seize, with a force and clearness approaching to 
intuition, the most intricate and abstruse rda* 
tions : one, wholly occupied with his own pn^ 
suits, seems insensible to the wants of his ftlkn^ 
creatures ; another, aUve to the best feeUngs sf 
humanity, difiuses prosperity and happmen 
around him. These different men can, by no 
contrivance of government, be rendered eqpial 
in power. The suggestions of the wise and mtm 
tuous wiU be received with attention and w^ 
spect, their wishes will have the force a£ ]aw% 
their advice will sway the public deliberatuXHb 
and authority will be cheerfully lodged in thdr 
hands ; while the opinions of the ignorant^ die 
selfish, and the profligate will be neglected, them- 
selves despised and disregarded. Were it possi- 
ble to equalize the political authority of men so 
unlike each other, is it conceivable that any good 
could arise from such an equalization ? Would 
it not be infinitely better to proportion the power 
entrusted to each citizen to the degree of estima* 
tion in which he is held, and to introduce an ine- 
quality as permanent as tlie differences on which 
it is founded ? 

There are other inequalities, likewise acknow- 
li^od by the universal consent of mankind, which 
are much more precise, than those derived firom 
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Brit } the inequalities of riches and of birth. 
1 rude and disorderly times, wealth, by fur- 
ihing subsistence to dependants and retainers, 
lis a direct source of power. When government 
Komes so well established as to prevent private 
JBrs, and to protect every citizen in the enjoy- 
nt of his rights, this direct power must cease } 
but the distinctions between the rich and the 
poor are not tliercby abolished. He who annu- 
aUy expends an ample revenue may still attach 
many to his interests by benefits, and more by 
hopes i and thus, he may command an intiu* 
ence, of a dift'erent nature indeed, but equally 
absolute with that which, in other circumstan- 
ces, he might have exerted over his retainera. 
Nor is his influence confined to those, who 
entertain expectations of deriving advantage 
irom his wealth : It extends to multitudes who 
have nothing to hope from his liberality. Man- 
kind are dazzled by the splendour of wealth j 
tbey admire the conveniencies, the elegancies, 
i luxuries which surround the opulent ; they 
iflect with delight on their powers of diOusing 
ppiness, on their opportunities of exciting giu- 
ude ; and, by a natural association, they trans- 
■ to their characters tliose sentiments produ- 
1 by external marks of opulence, and proper- 
f the offepring of their own imaginations. If 
ahh has continued long in the same family, 
tcciaUy if it be accompanied by distinctions 
riginally gained by merit ailfl handed down 
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through a line of honourable meOf we even 
sociate the splendour and worth of his anetistoM 
with the present proprietor, and we find H hiid 
to conceive, that he, who is graced with an illi» 
trious descent, should not be superior to the mfc 
of men. In place, then, of aiming at a chiiaei 
rical equality, ought we not to take the imi¥»» 
sal respect for wealth and birth as our anreife 
guide ? Is it not reasonable to follow the mle^ of 
which mankind, by their external behaviaur 
habitual deference, acknowledge the justice, 
to proportion political power to those quaKtiaf 
which, while they are capable of the utmost pre- 
cision, may be considered as the natural soorcei 
of authority ? * 

The remark that most readily occurs respect 
ing the opinions which have now been stated, ii^ 
that they confound influence with power, thou^ 

* ** Servius Tullius's laws seem equal and reasonable^ hf 
** fixing the power in proportion to the property." 

Hum^s Essays, Part IL, Essay XL 

That property, and still more birth, were, in Mr HamA 
opinion, just grounds of political inequality, is obrious ftwn 
several of his other essays, as well as from the general tenoor 
of his history. 

Widely different was the opinion of Harrington. Thegrett 
prmciple of his system is, indeed, that landed property it tlie 
source of all dominion, and that no government^ in which tlw 
balance of power and the balance of property are in different 
hands, can be permanent : but he considers this necessary in- 
flnence of property as an argument, not for inequality of po* 
litical power, but for the adoption of a species of Agrarim 
Law. See lus wbola Works, but particularly hii Oceana. 
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no two ideas can be more diatinct. Folitkal 
power, in no respect atFect«d by Uie volition of 
those o\'er whom it is exercised, acts in all ca- 
ses according to the degree in which it is exert- 
ed by its possessor j inUneoce acts entirely on 
the minds of others, determining tiieir volitions 
merely as a motive, always liable to be opposed 
and overcome by other motives : the autliority 
of direct power is thus independent of the cid- 
£ns ; that arising from inHuencc has no exist- 
ice but in their voluntary acquiescence : power, 
))en duly constituted, cannot be resisted with- 
Ut guilt, obedience to it may justly be enforced, 
lad opposition may justly be punished ; influence, 
lowever reasonable, has no such sanction ; it may 
i resisted, if not without blame, yet without a 
rime, submission to it cannot justly be enforced, 
lor can the total disregard of it be punished. To 
lonfound ideas so dissimilar can never lead to 
toy satisfactory conclusion. The operation of 
arioua kinds of influence may be sahitary, al- 
ough direct and permanent authority, even 
r confined to what public opittion would vo. 
ntarily yield, may be both unjust and inex- 
drent. 

' The influence derived from bodily strength is 
lonfined to the rudest state of society, and even 
hen can give no pretension to regular aulhori- 
Should an individual succeed, by superior 
Binning or strength, in estabUshing any power 
■dependent of the will of his countrymen, it 
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would be merely a government ot' force, 
just usurpation which ought to be abolished. " 
Neither does the influence of abilities and vir< 
tue, tliough it extends to all countries and timea, 
form any foundation on which a structure of le- 
gitimate authority can be reared. Were it pos- 
sible, indeed, to designate, by external marlo, 
those citizens who excelled in moral and intel' 
lectual attainments, both justice to tbeir meri^ 
and a regard for the interests of the public, would 
establish tlieir title to govern their fellow-citi- 
zena. But, in the absence of such distinctive 
xnarke, how is the comparative merit of difiexent 
4:andidate8 to be ascertained ? By what criterion, 
but public opinion, is the most deserving citizen 
to be selected, and how can tliis choice be faci- 
litated by any exclusive privilege? To guard 
against the promotion of men notoriously unfit 
for office, it may not be unreasonable to require 
some proof of qualification, some evidence of the 
character of a candidate being irreproachably 
and of his acquirements being such as may ena- 
ble him to perform the duties which he under- 
takes. At the same lime, it seems very doubtful 
whether any considerable advantage has ever 
been derived from regulations of this nature. 
Disqualifications can be securities only against 
I ii^wintments originating in some singular per- 
*■ version of judgment, for they can exclude such 
only as are so evidently unfit for the office, that, 
without any regulation, they would be rejected 
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by the common aeiise of mankind. It may, in- 
deed, be provided, that a conTicted criminal shall 
not be preferred to a place of trust ; or that those 
who are destitute of ordinary education shall not 
be employed where learning is indispensable. 
But such restrictions are generally useless, and 4 
may sometimes be inexpedient, by depriving the I 
nation of the services of a man whose natural vit \ 
gour of mind much more than compensates tbftl 
defects of his early education. If the power oF < 
appointment to offices be honestly exercised* 
there can be no occasion for disqualifications : 
and if the foimtain of honours and authority * 
be corrupt, restrictive regulations will be vaitffj 
But though such regulations have little claim (tf j 
approbation, they do not seem to be unjust, whil 
they exclude no man from ofBce who can be f 
sumed to be quali6ed to perform its duties. 

It is otherwise with privileges attached to 
wealth or family. Assuming what is notoriously 
false, that abilities, and wisdom, and virtue are 
the offspring of ample possessions, or of heredi- 
tary honours, they narrow the field of competition 
for office, exclude many of those who are best 
qualitied to serve the state, and diminisii the in. 
itements to that activity on which the mental 
iprovement of the citizens and tlie prosperity 
W" the nation entirely depend. Even if it were 
true that the general sentiments of mankind 
pointed out the rich and noble as the jiroper ad> 
istrators of government, thiit could aftbrd 
6 
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^p tfgnment fiir convertiog their natunl it^m 
oee into direct power, but should rather 
gert the pnyriely of diminishing^ by jt 
ioequalities 80 hurtful to the best iaten 

state. 

Neither does the influence of wealth 
extend so fitr as to supply any foundataon 
political inequalities. In the ordinary 
of the world, a certain deference is paid<to 
rich and noUe, and he who should wiAkoH 
it» would be blamed as arrogant, or 
tentive to the common rules of polite; 
tills however must be voluntarily yielded by At 
one party, not imperiously demanded by At 
other ; nor does it extend farther tiian to estifr 
nal manner, or to compliance in mattcfs of vwy 
trivial coDcem. If some carry their admiration 
of rank and wealth so fiur as to be in 
annihilated in the presence of their superion 
they yield up their judgments to this kind of 
thority, and tamely submit the direction of their 
conduct to men neither better nor wiser thaa 
themselves, such submission, arising from impei^ 
fection of character, cannot justly be impooed 
on others, by whose more manly feelings it would 
be indignantly rejected. Those who^ ^nTvlfid 
by splendour, forget for a time the respect due 
to themselves, to truth, and to virtue, are asha* 
med of thar weakness, when, on a review of thdr 
behaviour, they remember the indignities to 
which they have submitted. Much more are ihey 
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dis^tsted with similar conduct in others ; nor 
are any perhaps louder in tlicir cODdcnuiation of 
obsequiousness and servility, than euch as are 
themselves despised as flatterers of the great. Un- 
like a virtuous sentiment, which is approved on 
rejection, excessive admiration of opulence and 
rank appears to ttie rest of the world, and evoi 
tlie sycopliant himself) when removed from 
r fascinating influence, contemptible and do- 
ing. 

No autlior has painted the natural admiration 
icb attends the great more elegantly than Dr 
Smith, but none is farther from considering this 
sentiment as allied to virtue. " This disposition," 
says he. " to admire, and almost to worship, the 
" rich and powerful, and to despise, or at least 
" to neglect, persons of poor and mean condition, 
** though necessary both to establish and to 
'• maintain the distinction of ranks and the or- 
«« der of society, is, at the same time, the great 
id most universal cause of the corruption of 
ir moral sentiments. That wealtli and gi-eat- 
«jiess are oflen regarded with the respect and 
** admiration which are due only to wisdom and 
** virtue i and that tlie contempt, of which vice 
" and folly are the only proper objects, is often 
*' most unjustly bestowed upon povertyaud weak- 
" ucss, has been the complaint of moralists in all 
" ages." He adds, " It is scarcely agreeable to 
" good morals, or even to good langunge, per- 
haps, to say that mere wealth and greatness, 



19S O? THE DISTRIDUTlOy OF 

** abstracted from merit and virtue, deserve our 
* respect We must acknowledge, bowevet^ 
I *■ that their almost constantly obtain it ; and thtf 
'** they may, therefore, be considered as, in some 
•• respects, the natural object of it." • 1m k 
then on sentimenta so stigmatized, that wc WOttU 
tear the structure of legal authority? Is it toai 
influence already inconsistent with morali^ tint 
-we would give additional power ? Even if the 
sentiment were virtuous as well as natural, if h 
were approved by every man and at all times, io 
the closet as in the bustle of the world, in othen 
as in himself, still the direct power might be n 
prejudicial as the mental influence was salutary : 
But when the sentiment itself, unless restricted 
to narrow limits, is immoral and degrading, go- 
vernments founded upon it must be manifestly 
unjust 

■ Tlie principle, however, is not more false than 
■ its application would be impracticable. The in* 
fluence of rank and riches, for from being abto- 
lute, is dependent on so many concomitant cir- 
cumstances, that it can neither be measured by 
the extent of possessions, nor by the aotiqui^ oT 
I iamily. It is the result of property and pedigree, 
I not standing by themselves, but as joined ho the 
personal qualities of their possessor. Wbo 
companied by affability, generosity, and wia( 
rank and wealth have an almost unlimited | 
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over the sentiments of mankind ; when connect- 
ed with folly, meanness, profligacy, or rapacity, 
they only point out their possessors to more ge- . 
neral contempt, or more bitter execration. N9 | 
nation is yet so thoroughly corrupted, that mere i 
wealth can be the measure of the influence of i» ' 
ilividuals, and the prejudices arc tast wearing J 
away which respected noble birth even in th0 I 
most profligate of men. All attempts, tiicreforffc | 
by general regulatious, to proiiortion political I 
power to natural influence will ever be aliortivfib ] 
In some instances, authority will be confided ti^ I 
those who, notwithstanding the extent of their I 
possessions, and the splendid line of their ance^ I 
t ry, can scarcely guide the opinions of their own 4 
HHpmestics; while men less favoured by fortunt^ I 
^^Bt indebted to mental probity and vigour i'otJ 
^^f^ influence almost absolute with their acquaints J 
^^faces and friends, will be entirely excluded troni j 
IPvery sliare in the government of the country^ j 
Such a distribution of authority must tend ' 
destroy that very influence on which it profess 
ip be founded ; nor could the one be in any r 
ipct proportioned to the other without havInUj 
Icoursc. in each case, to an examination of the \ 
1 character of the candidate, or, at least, of 
E opinion entertained of his character by those 
llo had opportunities of appreciating his merits 
1 defects. Such an investigation is complete- 
'. subversive of all those political iuequalitiea 
Ifhich are founded solely on riches or on birth ; 
VOL. 1. N 
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It refers to a standard altogether diflPeretit, that 
of abilities and virtue, with regard to which no 
distinctions of rank can, in any way, asrist ov 
enquiries. 

Nor is it possible to substitute exclusive prifi. 
lege for natural influence, even if that infiaenoe 
were independent of personal character. WfaMp 
ever power might be conferred on the rich or 
noble, in place of superseding that influence 
which it was intended to represent, would in 
truth be an addition to it, and therefore unsup- 
ported by the natural sentiments of the world. 
It is not surely by joining direct power to wealA 
and Tank, that the admiration of mankind is to 
be moderated, or their deference to the wishes 
of the great restrained. It is the idea of power 
.that constitutes the most dazzling quaii^ t£ 
riches ; it is authority transmitted through a long 
line of ancestry that is the most splendid appan- 
age of noble descent ; it is the ability of confer- 
ring favours, an ability increased by every addi- 
tion of political power, which commands the ser- 
vices and support of dependants. Were we there- 
fore to add privilege to privilege, we never' 
should succeed in rendering direct power com- 
mensurate to indirect influence, far less in sub- 
stituting the one for the other. Every new in- 
equality would confer a degree of authority be- 
yond what the natural feelings of mankind as- 
cribed to opulence and birth, while, at the same 
time, it would become an argument for farther 
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inequalilyy tillt at last, by the action and re-ao 
tion of inflaeDce and power, the most complete 
despotism would be established. The influence 
of birth md riches, dependent as ^t is on men- 
tal qualities, is of sthe most essaitial secvice to 
sooieCy $ but all attempts to convert this influ- 
ence into political right, by rendering it the bar 
sis 4>f (exclusive privil^e, are as destitute of supp 
port from the uncorrupted feelings of mankind, 
as they are unfavourable to the improvement of 
the citizens, and prejudicial to the welfiure of the 
«Ute. 
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SECTION IIL 

Of the Repramtation of the Peopk. 

Principles of government, however just in 
themsdves, must in practice be cautiously ap- 
plied. Not that here, any more than in meeha- 
xiics, that which is tr>ie in theory, can ever be 
fUse ia U/cti But general rules ^lecessarily prop 
ceed upCMi general observations and extensive 
viewsi disregarding small or accidental circum- 
stances, by which those rules must, in particular 
cases, be modified, and sometimes altogether set 
aside, Yjst the uses of goneral principlei» which 



A- rwv v^TsniiBUTioH or 



^■■■sfl 



'^ 



Yv. ,Nu«f^l^irtM! as the digest of humaa ezp^ 
; ^^^^. Si^ most important If there be no sped* 
^f^ xi» rale ought to be applied : if tiben be a 
^yv^siAri I the peculiar circumstances must be li* 
^u^y examined, and their consequences acoh 
.(i^y ascertained. In all cases, rules, previonriy 
^^lablished by extensive observation, g re a tl y fr- 
cilitate our enquiries, by suggesting wbat is 
ally just and proper, and thus materially 
ing the field of investigation. 

Of this nature, is that principle, 
examined in the first section of this chapter, 
permanent inequalities of political power 
jurious. Were \^e implicitly to follow this raick 
we should at once come to the concliision» that 
every species of hereditary power, and evciT 
privilege attached to the possession of propertyt 
should be abolished, all elections made by the si^ 
frages of the whole of tlie inhabitants, and eve^ 
office occupied by those whom their fellow-citi- 
zens, without exception of rank or wealth, re- 
garded as best qualified to perform its duties. 
But as the characters of men are formed by their 
situations, and as a certain degree of informa- 
tion and virtue is requisite to the due dischaige 
of the functions of an elector, it is necessary, 
before appl^'ing this rule to the government of 
any particular nation, to examine the consequen- 
ces which, in the actiuJ state of the peofrie^ 
might be expected to ensue, and to modify die 
principle, whenever it seems probable that iU 
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practical appiication|wouId be injurious to either 
of the primary objects of government, the hap- 
piness of the citizens, or tlie prosperity of the 
state. 

From the establishment of universal suffrage, 
that is, of the right of every inhabitant, arrived 
at a certain age, to vote in the election of the 
representative assembly, the grossest injustice 
and most dreadfli) anarchy have been apprehend- 
ed ; and if such fears be well founded, he must 
be a sturdy advocate for general principles who 
will contend, that a rule, originating solely in 
utility, ought, at such a risk, to be maintain- 
ed. Between the rich and the poor, it has been 
said, there is a constant and interminable war- 
fare ; the former sceiiing to retain and aug- 
ment the advantages which they possess, and 
the latter, (o participate in those comforts and 
luxuries which are exposed to their envy, but 
denied to their desires. Between these natural 
enemies, the natural means of attack and defence 
arc by no means equal ; but while political power 
is confined to the weaker party, while the great 
machine of government is chiefly, if not exclu- 
sively, directed by men of propcry-, all unjust 
attacks from the lower orders may be success- 
fully resisted, and the desire of acquiring wealth, 
by a shorter road than tliat of industry, effcctual- 
ly repressed. Were this defence of the rich to 
be wrested from them, and the poor indiscrimi- 

xly admitted to the right of election, die 
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barriers of property would at once be teokn 
down, the Ic^lation would be entirdy hi Ae 
hands of the lower orders, who mustfiir mitmni- 
ber their superiors, and the laws, in place of be- 
ing the support and protection of industay and 
wealth, woidd soon be converted into engiBO 
of plunder and devastation. 

These apprehensions, if just, wguld be deci- 
sive of the question ; but they seem to arise 
from a very inaccurate survey of the present 
state of society. Men are, by no means, divided 
into two great classes, the rich and the poor, 
perpetually arrayed against each other: On tiie 
contrary, society consists of insensible gradatjom 
rising from the lowest to the highest station, 
and connected together in such a manner that, 
opinion having an easy and rapid circulatioB 
through the whole, the real, and usually the ob- 
vious, interests of the majority are identified with 
those of the state. Portions of the people, in- 
deed, suffering under some heavy, though per- 
haps unavoidable, calamity, or roused by into- 
lerable oppression, may occasionally trample on 
justice, and in their fury aggravate tlie very evilf 
of which they complain. While their families aie 
starving around them, they may seize by unjust 
force on the means of subsistence ; or, throwing 
off the restraints of order and of law, whether in 
consequence of real or fancied provocations, 
they may plunder or destroy the property of 
those who are obnoxious to their rage. But 
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widely different are such temporary storms from 
any deliberate combination to enforce measures 
equally inconsistent with tlie plainest principles 
of equity, and the most obvioua interests of every 
orderiulhestate. Nor, iftliepeople should at any 
time be so far misled as to entertain designs hos- 
tile to industry, and to what Is it at once its ob- 
it and its conse(juence, the accumulation of 
lealth, is it at all probable that they could ulti- 
itely prevail against the better judgment and 
ivate interests of every enlightened citizen. 
The lowest orders of society, from whom only 
upon property are to be feared, though 
•.y may occasionally be tumultuous, are pre- 
ided by their situation in life from exercising 
\y continued or combined control over tlic 
iasures of government. Scattered over the 
Dtry; occupied from moniing to night in the 
e of procuring subsistence for themselves and 
families ; equally destitute of the know- 
ige of mankind, and of the practice requisite 
the skilful management of an ill-combina 
;tion; liable at every moment to he betraye^^ 
and to have their adherents drawn olf by the vXk\ 
lurement of immediate advantage, or the hopafl 
future reward ; with such difficulties to en- 
inter, they can never become formidable to 
who, witli justice on their side, arc in a 
condition to employ time, knowledge, address, 
flattery, corruption, and terror, in their own de- 
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Nor could the number of those^ even m £he 
tubordinate ranks of life, who might at any juno 
ture expect advantage from disorder and injus-^ 
tice, be so great as to occasion well-founded 
alarm. The industrious workman would readily 
perceive that the overthrow of property, though 
to him it might be attended with some imme- 
diate benefit, must ultimately diminish his com- 
forts and ruin the peace and security of the coim- 
try ; that it would substitute a very precarioos 
possession of a few luxuried^ for that regular em^ 
ployment, by which, with economy and indus- 
try, he may gradually raise himself to comfonrt 
and respectability. He would not easily be inu 
duced to sacrifice his principles of morality, aa 
well as his peaceful habits, to prospects so little 
alluring ; but would employ his influence with 
his less virtuous neighbours, and, if necessary, 
his personal exertions, in combating measures 
cruel to the rich, ruinous to the state, and at best 
of very temporary and precarious benefit to the 
poor. It could only be by the most idle and 
profligate of the labourers,, that designs incon* 
sistent with security of property could be enter^ 
tained, and surely neither their talents nor their 
numbers could be very formidable to a well-gcK 
vemed state. 

Tliose who have felt such apprehensions froat 
the indiscriminate admission of all the citizens^ 
to the elective franchise, must have overlooked 
the various sources of influence, which, spriuging: 
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from wealth, pcirade every class of the inhabit- 
ants. The propensity of mankind is not to un- 
dervalue the advantages of riches, but to look 
up to the opulent as to a superior order of be- 
ingfi, to feel abased in their presence, and to con- 
sider their wishes as commands which it were 
presumptuous to disregard. Every person, too, 
has acquaintances of a rank somewhat supes: 
rior to his own, whose conversation he esteerat' 
an honour, whose manners, expressions, aod^^ 
ways of thinking he is apt to imitate, and for 
whose opinions he feels the highest respect. In 
his turn, he is a pattern for his inferiors ; and 
thus the maxims of the great and powerful art 
diffused throughout a nation, and implicitly'4 
adopted by all who have the very common am 
hition of being thought fashionable and politK'-] 
*' La prevention dupeupleen faveiirdes grands," 
says a vei7 accurate .observer of human charao- J 
ter,' '* est si aveugle, et I'entetement pour leur ^ 
W*i-geste, leur visage, leur ton, ct leur manieres a 
^V general, que s'ils s'avisoieiit d'etre bons, ceW 
^■■tlroit a I'idolatrie." To all this must be adde^l 
^Bjle direct influence which the employer hasoverl 
^■b workmen, an influence greater or less, nog 
^^6nV)t, according to the demand for labour, butil 
at all times very powerful, when the character Jl 
of the roaster deserves respect, or when his be-. 
ivolence inspites his dependants with gratitude. ' i 
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If we farther consider that the representativevA 
io whatever maimer they may be elected, will in 
general be men of proper^, who» notwithstand- 
ing any promises they may have made during 
their canvass, will,, as legislators, be sufficiently 
attentive to their own interests, and that, in eve^ 
ry wdl-constituted government, there must be 
checks on precipitancy' sufficient to prevent any 
important measure from being carried by sur- 
prise, we shall see little reason to fear thgt uni- 
versal suffrage would lead to anarchy, or to any 
attack on the right of property. But ii is not 
equally dear that it would not give rise to evils 
of a very difiereot description ; to bribery, to 
general corruption of morals, and, through theai» 
to the exclusive possession of office by the ridb 
and to an undue preponderance of the executive 
branch of the government 

To a man who earns his subsistence from day 
to day by the work of his hands, a trifling sum 
of money, by which he may either support him- 
self for a short time in idleness, or procure some 
gratlfintion otherwise placed beyond his reach^ 
must be a temptation extremely difficult to re* 
sist. Ignorant, in a great measure, of the me* 
rits of the several candidates, imperfectly, if at 
all, informed of the views and principles of the 
political parties with which they are connected, 
imeducated in his duties as a citizeHi scarcely 
aware of the evils of corruption, and kept in 
countenance by the example of many among 
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itia neiglibours, his friends, and his superiors, he 
[can have iew motives of duty or honour suffi- 
I 'cient to overcome the temptation of immediate 
I .Case, and of wliat, compared to hia present iodi- 
;ence, will appear immediate afHuence. la such 
ircumstances, his morality will moat probably 
reach only to fidelity to his engagements, while 
these engagements will be contracted from pe- 
cuniary considerations. 

In aid of direct bribery, canvassing, drinking, 
od rioting will be employed ; and that there may 
eno chance of a member being returned merely 
l>lrom respect to his cliaracter, recourse will be 
had to a thousand frauds, which, from the obscu- 
' .fity of the electors, it will always be expensive, 
often impossible, to detect. Some, who might 
acorn to sell tiieir votes, may be carried along 
J by an active canvass, by continued debauchery, 
POr by the bustle and acclamations of a mob : the 
' time of an election will become a period of 
drunkenness, riot, and confusion, from which 
the quieter and more respectable citizens will 
turn with disgust : and the representative will 
be chosen almost exclusively by the lowest of 
the people, not because even to them he appears 
tlie most deserving candidate, but on account of 
liis profusion, his talents at amusing a mob, or 
his influence over a venal press. From an elect ion 
so conducted, a candidate, however high his cha- 
racter may be for talents and virtue, imless he 
be possessed of equal wealth with his opponent. 
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must despair of saccess ; while a sinmger, m iadi 
or a knave, may triumph in what will fidbdy ba 
called the choice of the people. 

Universal suffiage* then, in attempting to o^ 
tend political privil^;e8 to the whole of the ia> 
habitants, deprives the middling classes of Alt 
weight in the government which is essential ts 
the public wellare, without bestowing any. 
power on the lower orders ; and, in p 
to reject every species of legal qualification 
property, it in fact confines the choice to 
who are possessed of enormous fortunes. 

Nor does the «vil stop at establishing an 
tocracy of wealth. In the great market of cor« 
ruption, the executive government, in whatever 
way it may be constituted, and however mucdi it 
may be checked in the disposal of public moneff 
must possess innumerable advantages above idl 
private adventurers. If we should conceive it 
impossible to employ any part of the public re- 
venue in the immediate purchase of votes, the 
government candidate must still have great supe- 
riority over every opponent. Patronage wooU 
always be a most powerful auxiliary to his purse; 
he would have the certainty of being indemnified 
1^ some lucrative office for the expenses of his 
election, which^ however profuse, he might re- 
present either as unavoidably incurred in support 
of the administration^ or at least as the most con- 
\incing proof of his attachment and zeal ; and 
he might call on all the dependants of government 
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for their most Strenuous exertions, aware, as they 
must be, that any backwardness on tlieir part 
might oppose an invincible obstacle to their far- 
ther advancement. Should a candidate, after all, 
be returned in opposition to the court, it will be 
at an expense which ruins his fortune, or at least 
involves him in difficulties and debts. Accustom- 
ed to a certain style of living, and exposed to 
additional expense by his residence in the capi- 
tal, we cannot be surprised that he should shrink 
from rigid economy equally inconsistent witli hj| 
consequence in the world, and with all his formei 
habits and ideas. An obvious mode of retrieving 
his shattered fortunes is presented in ministerial 
dependence; and the desertion of Iiis party, and 
sacrifice of his political opinions are unhappily 
too common to brand his character with disgrace. 
The frequency of such apostacy will at length exr 
tinguish all belief in the existence of public vie. J 
tue, all confidence in the most solemn engage- 1 
ments of pubUc men ; patriotism will be looked j 
upon as a pretence scarcely fit to cheat the vut ( 
gar, as a form of words which established usage J 
may require, but to which no man of common I 
penetration attaches any serious import. In such , 
a laxity of public morals, checks may be added 
to checks, forms accumulated on forms, but aS- 
tcr alt our contrivances, the orders of govern- 
ment will be absolute, and the public welfare 
sacrificed to the passions, interests and aggrai^ I 
ijsement of the men in power. 
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It has been diought that the evib of imivend 
auf&age might be mitigated, or perhaps collect- 
ed, by means of double elections. The people 
though unacquainted with the merits of the «^ 
veral candidates, and the political views of oppiK 
site parties, might surely be sufficient judges d 
the probity and good sense of their immertialr 
neighbours. They might safely, then, be 
ed with the privilege,- not of choosing 
tatives to the legislature, but of choosing ddi^ 
gates to a county meeting by which those rapre* 
sentatives were to be appointed. Confusion woidd 
thus be prevented, the office of delegate woidd 
sddom be sought with such avidity as to oocfr 
sion either canvassing or bribery, and the eiectiai 
would be vested in a set of men, holding their 
power by the suffirage of the people, enjoyii^ 
the confidence of their constituents, and abow 
all suspicion of ignorance or corruption. In this 
way, it has been thought, order and purity and 
wisdom, even superior to wliat could be procik 
red by a restriction of the elective suffirage^ 
might be rendered compatible with the distribu* 
tion of some degree of political power amoog 
the whole of the inhabitants.* 

There can be little doubt that, by such a re^ 

* The double election with reganl to magistrates and ae« 
Baton forms part of Mr Hume's Idea qf a perfect CoTmntm" 
wealth ; it was adopted in the constitution of France accepts 
ed by the king in 1791, and was approved of by Sir Jamci 
Aladntosh in his Vhutkut GaiUcw. 
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gulation, or even by the more simple contrivance 
of taking the votes in subordinate districts, mucK 
of the confusion of popular elections may be 
avoided; and in so far this plan has a decided ad^. i 
vantage overcounty or city polls : Butitisnotsa i 
clear that the corruption of elections can, in thi» 
manner, be materially checked. The division inti> 
separate meetings to choose electors seems little, i 
else than an organization by which canvassing i 
and bribery would be facilitated; an organiza- j 
tion very similar to those divisions into districts 
which convenience su^ests to the agents and i 
committees of the several candidates. The ob- ] 
ject, indeed, would not be sufficient to indue* I 
any man of independent piinciplcs and disinter 4 
rested views, to aspire to the office oi delegate, [ 
by submitting to the trouble and solicitation off" I 
a popular canvass ; far less would it lead him U> \ 
squander his fortune in the purchase of votes : 
but those who were either the agents of candt- .| 
dates for the representation, or who intended a& I 
terwarda to sell their support to the highest of- i 
ferer, might readily submit to labour and ej& j 
pense for which they were certain of receiving; J 
an ample compensation. When the delegated . I 
met lor the purpose ol' election, it would, in go- | 
ncral, be manili?3t, that they had not been selecfc 
ed on account of their wisdom or virtue, but 
either in consequence of an active canvass, witl| 1 
the intention of selling in one plsce what ther j 
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had bought in another, or as the declared pazti- 
zans of particular candidates, by whose influence 
ihey had been nominated, and whose interab 
they were bound to support 

If universal sufirage were eetablishedt theodf 
check on corruption would be found in the 
bers of the elector^, which might sometinies 
too high the expense of bribing a majoritj. Bot 
a system of double representation would remove 
this check, by rendering it necessary to 9eciire a 
majority in only one more than half of the see* 
tions. Thus, if there were 5000 voters* and ten 
sections in a county, in place of having to aecim 
250 1 voters, a candidate would carry his electioB 
by bribing 251 in six of the sections, that is^ 1506 
voters in all ; and thus the issue of an election 
might be in direct opposition to the declared 
will of a great majority of the electori^ 

The improvement resulting from a douUe 
election would not, therefore, be very materiaL 
It might correct part of the tumult and disoider 
of the poll ; but it would perhaps increase the 
corruption ; and while it diminished in some re- 
spects tlie connection between the represents 
tive and constituent, it might occasionally secure 
the return of a man, who, without having beea 
beard of as a candidate, knew best how to em- 
ploy a sum of money among the delegates on 
the morning of the election. 

If these considerations be just, it seems impoa- 
sible to controvert the necessity of such a restrict 
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tion of the right of suffrage as will withhold from 
those destitute of property every kind of politi- 
cal power. Even to themselves this restriction 
is advantageous. The habits produced by an 
election cannot be expected to terminate with 
the contest. He who has passed some weeks in 
idleness, dissipation, and riot, must find it hard 
to return to coarse fare, perfect sobriety, and un- 
remitting labour. The price of his vote might 
perhaps maintain him for a short time in the en- 
joyment of those indulgences into which he had 
been seduced : but when that was gone, his la* 
bour would be irksome, and his frugal meal with<« 
out relish ; part of his wages would be spent at 
the alehouse, and his family would be left with- 
out subsistence. No labourer, who judges ^irly 
of his own interests^ will regret a disqualifica- 
tion, by irtiich he is removed from such tempt- 
ations, particularly when he knows that, by in- 
dustry and frugality, he may, in a few years, raise 
himself to the rank of an elector. A restric«> 
tibn of the right of suffirage, carried no farther 
than to exclude those who depend for their dai» 
iy maintenance on their daily labour, can scarce- 
ly be considered as occasioning any permanent 
inequality. Though establishing a legal distinc- 
tion of ranks, it disappears with regard to each 
individual as soon as he has given proofs of his 
sobriety, his diligence, and his talents ; it exists 
only while it is useful to himself as well as to the 
atate, and vanishes the instant he has proved by 

VOL, I. o 
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his conduct^ that, with benefit to himself and 
advantage to his country, he may be entrusted 
with a certain portion of political power. 

That a restriction of the elective suffiage^ 
however, may stimulate, rather than discounge^ 
industry, the qualification must be moderate. It 
must be such as to render the voter superior to 
the temptation of a very small bribe, and to proff 
that, if he was not born to the possession of 
wealth, his habits have been sober, diligent, and 
economical ; but it must not be placed so high 
as to prevent the lowest from looking Ibrwud 
to its acquisition as the honourable reward of his 
exertions. Whilst it is held out as the certain 
consequence of industry, though it may appear 
an exception to the general rule of equality, an 
elective qualification seems favourable to activi- 
ty, sobriety, and prudence, the great virtues of 
the lower orders ; and it may therefore be con- 
sidered as strictly conformable to those princi- 
ples of utility, which are the foundation cdT that. 
and every other, beneficial rule of politicil 
science.* 

* Without pretending to accuracy in fixing qualtfiottioat 
according to the princi])le8 explained in the text, the foflov- 
ing sketch of a system of representation may not perhaps Iw 
very unfit for the present situation of Great Britain : 

1. Each person who is proprietor of lands valued at 15L t 
year, or has life-interest in lands valued at 25/* a year, or viio 
paysy as tenant, lOO/. of rent, shall be qualified to vote far 
county members. 
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The functions committed to electors seem, in 
no respect, beyond the information which the 
class immediately above that of labourers may 
be presumed to possess. Were it proposed, as in 
the ancient republics, to submit all public mear 
sures to their consideration, there might be coi^ 
ttderahle danger of rash, ignorant, and prejudi- 
ced decisions. But the duties of electors are &i 
different ; requiring no abstract reasonings, no 
accurate knowledge of detail, no very refined 
views of policy ; but merely such an acquaint- 

2. Each penoQ ;Rrho U proprietor of houMS valued at 20/1 a 
year, or who occupies a dwelliog-house vahied at lOl. a year, 
or who occupies a shop, warehouse, or workshop, valued at 
25/. a year, shall be qualified to vote in towns* 

S. Each town consisting of SOO votei% shall send one re- 
presentative, those consisting of 500 voters shall send two, 
and the capital four. The qualified voters of smaller towns 
and villages shall be allowed to vote for the county members* 

4w Each county shall send two representatives, some of the 
larger and more populous being divided into two or more dis- 
tricts, each of which shall send two. 

5. The votes shall be taken on the same day in the several 
parishes or subordinate sections, and, after being there veri- 
fied, shall be transmitted«to the county town, or the town-hall 
of the city. 

6. Mo person shall be allowed to vote, till his name has 
been entered for a year in the roll of the parish in which he 
rendes, or where his property is situated. 

The author hopes it is unnecessary for him to add, that he 
is duly sennble of the practical difficulty of such a reform, 
arising from the interest of powerful fbmilies on the one hand, 
and the fimded privileges of pot-walloping boroughs and fort^- 
shilling freeholders on the other. 
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ance with the characters of the several cudi> 
dates as a residence in the neighbourhood, a 
the experience of their fonner behaviour ia «( 
fice, cannot fail to bestow, such an opinkm » 
specting public measures as phiin commt 
is perfectly qualified to' form, and such a 
attention to what is passing in the world* aadti 
the principles of contending parties, as could ia* 
terfere very little with the ordinary avocatioiis of 
life. 

It would be folly to pretend that any daas «f 
men may not occasionally be imposed upon aad 
misled. From this misfortune no elective qna- 
lification can be a protection, the higher ofdcn 
being no more exempted from error than thf 
great body of the people. But where free di^ 
cussion is permitted, it may fairly be presumed 
that as much ability vnil be displayed on the side 
of truth as of falsehood, and consequently that 
no popular delusion will be of long duration. 
Being entirely free from all private interests 
\vhich may warp their judgments, the intentions 
of the middling classes must at least be honest, 
and when this is the case, sound argument will 
ultimately produce conviction. It ought also to 
be observed that, in proportion as the opinion of 
the nation has weight in the appointment of die 
legislature and in the general administration, the 
attempts to enlighten the public mind will be 
more unceasing and more ably directed ; and that 
habits of comparing opposite views and opinions 
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cannot fkil to diftiisc among the inhabitants more 
accurateinformation.greaterperspicacity of judg- 
ment, and superior caution in receiving impres- 
sions from partial statements. 

That a system of representation embracing . 
every class of inhabitants above the rank of tif 
bourers, or any other system which the ingenl^^ 
ty of man might invent, would guard against! 
every species of corniption, it might be rash M 
assert : but when the number of voters in eadl^ 
town or county is considered, and their circun 
stances, which raise them above the temptaticA 
of sacrificing their opinions and consciences foi 
a trifling sum of money, it may safely be asserteftl 
that bribery, though not entirely prevents 
would be considerably checked. The advantage 
of acquiring a seat in the legislature would not be 
equivalent to the expense at which, in the ab* 
sence of just claims to the confidence of the na) 
tion, it must be procured ; and if bribery shoultf 
occasionally be employed, when a contest was so 
equal that a few voters might turn the scale, it 
is likely, in such cases, that both of the candu . 
dates possess that consideration and esteem whiclt'l 
render them not improper representatives of theit 1 
fellow-citizens. If it were impossible to piocural 
a return chiefly by corruption, a field tolerably j 
fair would be opened for the display and reward 
of virtues and talents. He, who was respected 
in his neighbourhood, would at least have many 
f^vantages over a rival less known or less esteem- 
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ed, and though riches might sometimes give s 
bias in favour of the less deserving candidati^ 
yet acknowledged and eminent merit would aL 
ways meet with honourable support, and usmt 
ly with the most flattering success. To aim tt 
greater practical perfection would probably be 
in vain. 

It is by no means certain, that we should 
procure a legislature, either more wise or more 
virtuous, by raising the elective qualificatioo an 
high as to exclude all but the well educated and 
the opulent. The same bribe could not indeed 
command a vote, but the number of electors be- 
ing greatly diminished, and consequently eaA 
vote greatly more important, a higher briber 
without exceeding the ordinary price of a seal^ 
might be afforded. Even where money was re- 
jected, many sources of influence would remain 
in the exclusive possession of the executive go- 
vernment. An office for themselves, their rela- 
tions, or dependants, might be an alluring bait to 
some; a badge of honourable distinction migbt 
sway the minds of others ; and even the notice 
of the great, or the flattery of a courtier, might 
frequently outweigh the more respectable mo- 
tives of public duty. The assembly of the na- 
tion would be shut against the most splendid 
abilities, unless accompanied by birth and opu- 
lence, or unnaturally joined to servility which 
can stoop to dependence, or bigotry which 
adopts all the prejudices andpassions of a party. 
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Thus, its fair and best reward would be denied 
to merit, the obstacles to promotion would damp 
the most useful and noble species of ambition, 
and the benefit of transcendent talents might be 
lost to the country. The laws dictated entirely 
by the higher orders of the state, would be apt 
to have a tendency impressed upon them favour- 
able to other inequalities of ranks and privileges^ 
From ignorance, they might be impolitic; and 
not unfrequently, by their subservience to pri- 
vate interests, they might be oppressive and un- 
just. The government would no longer feel its 
entire dependence on the great body of the peo- 
ple, nor would the people feel the same lively 
interest in the measuresof government. Patriot- 
ism would decline throughout the nation ; and 
with it, would be lost the only effectual restraint 
on arbitrary power, and the best incitement to 
enterprise, to research, and to the cultivation of 
all the intellectual and moral Acuities of man. 

Tliere have been so few examples in the world 
of representative government, that our infer- 
cnces respecting the elective qualification must 
rest on general deductions from the acknowledg- 
ed principles of human nature, rather than up- 
on direct experience. Yet, if we are cautious in 
drawing such conclusions, they may perhaps be 
as well eptitled to assent, as if they were' the re- 
sult of tlie experience of individual nations, 
among whom a thousand unobserved circum- 

nces, of situation, customs, character, and, 
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above aU, the mode in which wealth happened t0 
be distributed through the several classes fo soci* 
ety, might produce effects not incident to other 
parts of the world, to other times, or to other 
manners. 

In America, where there is little of that ez« 
treme poverty which pervades the lower orders 
of European states, where overgrown fortunes 
are almost equally unknown, and where the scat- 
tered population opposes many obstacles to can- 
vassing and corruption, the elective franchise may, 
perhaps, with safety, be extended almost to the 
whole of the inhabitants. Accordingly^ in some 
of the states, none but those receiving public 
charity are excluded, while in almost all the 
others, the elective qualification, though to us 
it may appear considerable, yet, from the high 
price of labour, and the low price of land, is in 
reality equivalent only to a few weeks or months 
wages of a common workman. 

The attempt in the constitution of France, 
179], to establish what approached very near to 
universal suffrage, operating through a doable 
election, can scarcely furnish any fair grounds 
for judging of the effects of such an institution 
in the midst of a crowded population and extreme 
inequality of property. In the irritated state of 
the public mind consequent on a disorderly, 
though at that time not a sanguinary, revolutioni 
by which many inveterate abuses and some use- 
ful institutions had been swept away ^ and at a 
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femenl, when almost every man of rank or 
rtiine had either deserted his country, or was 
loke'd upon with a jealous eye; in circumstan- 
ces, too, of peculiar danger from the enmity of 
foreign |)Owers, leagued with internal discontent, 
and feebly opposed by an administration suspect- 
ed of favouring every plan of counter-revolution ; 
in the infancy of a new government, when tlie 
people were naturally intoxicated with power 
which they had never ventured to contemplate 
even in idea; in such peculiar circumstances, 
we cannot wonder that the popular choice fell 
on men who were conspicuous for their zeal 
rather than their judgment, who participated in 
the prejudices, the jealousies, and the violence 
of t)ie mub, and whose consideration was iudis- 
solubly connected with the autiiority of the lower 
orders of the people. Had this system of repre- 
sentation survived the violence of the revolution, 
it would probably, in more peaceful times, have 
exhibited very opposite appearances : consider- 
able riot and disorder during the elections, very 
general corruption, irresistible influence attach- 
ed to wealth, and the infallible consequence of 
this influence and corruption, an indirect, but al- 
^njost absolute, authority in the crown. 
Bk^Huw shall we characterise the representation 
HV Great Britain 'f In one place, what nearly ap- 
proaches to universal suftrage ; in another, an 
election by a junto ; in a third, a nomination by 



218 or THE DlSTUfetJTlON O^ 

an individual ; here an immense populaticMi witk# 
out representatives, and there a number of n» 
presentatives without any population. Hope- 
less as the task might appear, such a system hii 
not been without apologists, nor even without 
much eloqnent commendation. The variety of 
elective franchise has been defended as condn- 
cive to equality of laws, by ensuring a portioD of 
the representation to every class and descriptiao 
of the inhabitants ; and even the open venalitjr 
of boroughs has been represented as securing 
admission into the national assembly, to thoiet 
who, although their family connections or heie- 
ditary influence might be too insignificant topio- 
cure them a seat otherwise than by purchase, fed 
sufficient confidence in their own abilities to ex- 
pend part of their patrimony on this mode of ad- 
vancement. Whatever ingenuity there may be^ 
in these and similar apologies, arises firom a veiy 
superficial view of the real consequences of the 
system ; on a closer inspection, many of the ap- 
parent varieties disappear, and the effects of such 
as remain are found to be much more unifiirm 
and harmonious than might have been expected. 
A hundred members are nominated, in vaii« 
ous modes, by about five hundred peers and opu- 
lent commoners ; a decided majority of the Eng- 
lish members (and certainly the Scotch and Irish 
do not hold their seats by a more independent 
tenure) are returned by about five thousand 
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electors,* whose ciioice, it may be no breach of 
charity to suppose, may sometimes be dcteraii- 
ned by motives very different from the love of 
tlieir country ; what are called pot-walloping bo- 
roughs may be considered, as partly disposed of 
by the ancient mode of acclamation, partly by 
tlie more modem device of pubUc auction ; the 
seats belonging to individuals which are fairijr 
oftcred to sale are either burthened with an obli- 
gation to vote according to instructions, or dis- 
posed of at a price- unsuited to a moderate for- 
tune ; and a contest for a county is ruinous even 
to a princely estate. All the powers of parlia- 
ment are therefore vested entirely in the rich, 
in the noble, and in a iew adventiirera who ex- 
pect to make a lucrative traffic of their seats in 
the legislature i while talents, however eminent, 
if joined to independence of mind, and unaccom- 
panied by wealth, are excluded from every share 
of public honour and of public power. The con- 
sequences have been such as were to be expect- 
ed. A majority consists of men deficient in 
knowledge, abilities, and industry, who consider 
tlieir seats merely as an appendage of their rank, 

* See the [trtition (o the House of Comniont presented bj 
llie society of I'rienils of the People in 17H3, and the state of 
ilie represeolation rtporlcd to ttjBt society and published by 
Itiem. This stale, which lumea the several patrons and the 
•eats to which they nominate and recommend, seems to be 
drawn up from accurate inforinalioo, and I believe has nerer 
D 4>f ectly controrerttd. 
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and their attendance as a drudgery by trhicb 
they mu8t earn the £etvours of administratioa } 
and the representatives of the commonB, in place 
of being watchful guardians of liberty^ and eth 
lightened promoters of the public welfiue^ aie 
dwindled to court dependants, supporting indii- 
criminately whatever minister his majesty xn$j 
be pleased to appoint, and approving obseqoH 
ously of whatever measures that minister mqr 
be pleased to propose. 

That any advantage can be derived from n ai^ 
sembly so constituted, may, at first sight, appeur 
improbable ; and we may even be apt to suspect 
that the semblance of public enquiry and appral» 
tion, by screening administration from contempt 
and indignation, may be directly injurious to the 
state. But farther consideration will satisfy us that 
many and important advantages are inseparable 
from popular representation, even when mart 
defective. To open a theatre for displaying the 
acquirements and talents of the higher orden^ 
is to prevent them from sinking into that imbe- 
cility and languor to which those habituated to 
indulgence, unless they be stimulated by honour- 
able ambition, are so much exposed. To submit 
all proposed laws to the criticism of the oppo* 
nents of the court, may oflen be the means of de- 
tecting errors in reasoning or in fact which had 
escaped tlie notice of administration. To re- 
quire the sanction of a numerous assembly to 



POLITICAL POWER. 



new enactments, and to all important measures of 
government, is to secure the nation against sucti 
attacks on civil liberty, as cannot easily be com- 
pensated to representatives, educated among 
their fellow-citizens, chosen from the people, 
subject to all the laws which they authorise, and 
depending, in some measure, for public esteem 
on the tenour of their public conduct. Above 
all, to discuss every principle of government and 
every act of administration in a public assembly 
must interest and enlighten the citizens, keepr 
ing alive those ideas of freedom which, however 
delusive in as far as political rights are concent- 
ed, produce a general attention to public aflairs, 
an ardent attachment to the welfare and glory 
of the country, and an elevation of mind which 
will neither submit to personal insults, nor to 
any open outrage on the security of the citizens, 
the national honour, or the constitution of tlie 
state. 

These advantages might obviously be enjoyed 
in a much superior degree, if the inequalities in 
tlie system of representation were corrected, and 
Uiereby the influence of wealth diminished. It 
is the more necessary to give the great body of 
the people a real, not an illusive, power in the 
nomination of representatives, as this is the only 
mode in which they can safely be permitted to 
exercise an effective control over the measures 
of government. The moment the elections ar? 
, their power ought to be at an end. Ha* 
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ving retunied those membera to the legislature 
in whom they have confidence, any further inter* 
ference on their part ought to be by petitions, 
not by instructions or commands. To oblige the 
representatives to obey occasional directions^ is* 
sued by their constituents, would be to relin- 
quish the chief advantage of representative go* 
vemment ; to subject wisdom to folly ; to multi- 
ply laws, founded on partial, and perhaps in* 
consistent views ; to pave the way for unceasing 
and wanton innovations ; and finally to drive 
from the great council of the nation aU men of 
independent minds, who could neither stoop to 
mould their opinions on the passing fashions of 
the day, nor submit to be the mere channels of 
sentiments occasionally puerile, and sometimes 
injurious to the public weal. 

Were the right of binding the l^islators by 
instructions to be acknowledged by the constitu^ 
tion, it were vain to expect it to lie dormant in 
ordinary cases, to be used only on great and sig- 
nal emergencies. Every reformer whose schemes 
were rejected by the legislature, every quack in 
government or finance, every person desirous of 
abrogating, or of adding to^ any branch of the 
civil or criminal code, would apply directly to the 
people, and endeavour, by partial statements, to 
procure instructions on subjects, which they 
never could fidly understand. The representa- 
tives would dwindle to mere reporters of die 
opinions of others, having no occasion to debate 
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where they were not pei'mitted to decide ; the 
frequency of popular meetings would interfere 
with the ordinary employments of life, and, by 
the influence of demagogues, destructive mea- 
sures might be rashly adopted, while, still more 
frequently, what was really conducive to tlie pub- 
lic welfare might, from mere restlessness, or from 
a timidity alarmed by first difficulties, be precipi- 
tately abandoned. 
^ It is no doubt true, that representatives may 
^■et in a manner at once contrary to public opt' 
^nion and injurious to the state. They may enlist 
themselves under the banners of a faction, and 
view every measure through a distorting medi- 
um ; they may allow practices to creep in of 
which they expect afterwards to avail themselves; 
or they may protect abuses from which their 
friends derive emoluments ; they may support 
an unjust war from deference to the passions of 
the sovereign ; they may connive at an influence 
subversive of freedom ; or they may even con- 
cur in an open attempt to abridge tlie liberties 
of lite people. But the true check on all sudbi 
errors, corruptions, and abuses, is to be fbun 
in the frequency of elections, not in the authotfr^ 
tative instructions of constituents. 

The people, though liable to be misled, and 
unable to comprehend all the varied operations 
of particular laws, are, in most cases, sufficient 
judges of the general spirit of the legislation, and 
the general tendency oi" public measures. AIIqw 



'J24 OF THE DISTRIBUTION OF 

them frequent opportunities of changing 
representatives, and tbey will maintain so 
ful a control over the public councils, as to pro- 
tect their liberties from secret treachery or open 
attack. No other means are, in all circumstaiw 
ces, adequate to this eJ9ect : but wherever its evil 
tendency was discovered^ every enterprise hos- 
tile to the people would be rendered abortive by a 
change of the representatives ; and tliehopeles- 
ness of success would moderate, if it coidd not 
cure, the restless fever of ambition. It is not 
to be presumed that, from a mere difierence of 
opinion on a few subjects, the electors would 
displace a representative in whose integrity and 
wisdom they could confide ; but removal would 
usually follow any disagreement respecting the 
leading measures of administration, while it 
would be the certain and appropriate punishment 
of the avowal of doctrines inconsistent with li- 
berty, and more especially of any appearance or 
even suspicion of personal corruption. 

Frequency of election would, indeed, be the 
best, perhaps it is the only effectual, security 
against the corruption both of constituents and 
representatives. Tliat seat which was known to 
be of short duration could neither be bought at 
a high price, nor the power arising from it dis- 
posed of to much private advantage. No minisp 
ter could have sufficient offices to bestow on the 
successive representatives elected by the people ; 
cor could any candidate, merely to enjoy an bo* 
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ttour of a very transient nature, throw away upon 
his canvass, a large sum of money, for which go- 
vernment could alSbrd him no equivalent. 

Those who have argued, that, as the rate of pur- 
chase is, in all cases, regulated by the demand, 
the bribes both to representatives and constitu- 
ents would be proportioned to the period (the 
only difference being that they would be paid at 
several instalments, in place of once for all,) seem 
to have forgotten that there is a principle of ho- 
nour and patriotism in man, which, though not 
always proof against a great temptation, would 
spurn with contempt a paltry bribe* In order that 
conscience may be lulled, the great opiate of 
corruption must be administered, not in snUall 
and successive doses, but with such profusion as 
may at once operate decidedly on the mind, by 
overpowering the sense of shame, and oblitera- 
ting the traces of virtuous resolutions. 

There is a limit, however, within which the 
frequency of election ought to be confined. Be- 
fore his constituents or his country can judge of 
his qualifications for the high office to which he 
has been raised, the representative must be allow- 
ed sufficient time to acquire knowledge of busi- 
ness, to prove his assiduity and independence of 
mind, and to conquer that timidity, by which, 
though an almost inseparable attendant on me- 
rit, the most splendid abilities of those unaccus- 
tomed to address a numerous assembly are apt 
to be obscured. He must have his seat assured 
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to him for a considerable period, that he t 
able to mature and bring forward such 1 
lie tJiiiiks couducive to the general good ; 
he may be freed on the one hand irom 1 
ccssity of precipitation, and on the other t 
that of committing tlic fate of his me; 
those less interested in their success. For t 
purposes, diree years, as fixed in England i 
Revolulion, is probably a short enough t 
nor is it likely that a much more frequei 
currence of elections would afibrd belter i 
rity against the baneful eifects of corrupt] 
very temporary seat in the legislature ■ 
scarcely be an object of ambition, and 
quentty he who was once in possession wouj 
in little danger of being displaced by a 
petitor. The elective suffrage would even I 
i\s value in the estimation of the people { fii~ 
tliat which occurs very fretjuently passes over as 
a matter of course, little attended to, and very 
rarely productive of lively interest. Accotding- 
ly, when elections arc annual, they are f 
ly apt to fall into a routine, and the office^ i 
less on very extraordinary occasions, beo 
reality for life.' 

* In Zurich, and lomG otlier cantons of Swiluflaod, lis 
dcclioiM were annual; but it became eo much s nuitttf of 
coune to re-elect the tame person, that tlie offices mtghr fnt 
liotlty bi' coiwiderei) u hcM Tor life. 



ccotding- 
extreaudjl 
6ce^^ 



POLITICAL POWSR. 237 



SECTION IV. 

Cfa Senate. 

In whatever manner the great legislative as- 
sembly may be constituted, it seems highly ex- 
pedient that there should be another council, 
smaller in number but equal in authority, where 
alterations of the laws may undergo a second dis- 
cussion before being admitted into the code. 
Numerous assemblies are liable to precipitation, 
to inattention, to delusion, and temporary enthu- 
siasm i and representatives dependent on the 
people for their re-election are not only influen- 
ced by their own prejudices and passions, butalso, 
in a great degree, by those of their constituents. 
Hence, there is alwa3rs danger of laws being 
adopted, either hurtful in their own consequen- 
ces, or incompatible with other enactments ; and 
hence a risk of fluctuation in public measures, 
of perpetual innovation in political institutions, 
and of peq)lexing inconsistencies in the muni- 
cipal code. That all laws should be in con- 
formity to the opinion of the people is an im- 
doubted truth, there being no better criterion of 
their justice and expediency ; but they ought to 
be agreeable to the sober, enlightened, well-con- 
sidered opinion of the people, not to their igno- 
rant prejudices, their rash conclusions from im- 
perfect information, the accidental popularity of 



* them, or an cntihaH 
Wt and frequently ataA 

t fios indeed, been aRirmecl, tliat adt theii 
fffis of a senate may be obtained^ in xs 
; of legislation, by deliberate 

t repeated discussion.' Thattbcse are|i 

I useful, even althou{;li tlierc should besM 
, is undoubted ; but of themselves tbef il 

t form a sufficient check on precipitancy a 
inattention. Nor is it probable that rcguUtioi 
introduced fur this end would be scrupulomW I 
adhered to, unless it were evident that dieir ne- [ 
gleet in one chamber would be a suspicious ar< ' 
cumatancc, exposing the measure elsewhere to 
more rigid investigation. The legislative boiij 
bciug ncce»<arily uncontroled, there can be no 
security that checks, depending entirely on tl 
will of one assembly, and in danger of beiogi 
moved by a vote when found inconveiiiaitl 
embarrassing, shall in all proper cases be alia 
to operate. Circumstances must occur in wfaid 
the delay of even a few days being daugeroui 
pr^udicial, it would be folly to sacritice thep 
lie interests or safety to mere forms. In i 
cases, a power will be assumed by the legislati 
and applauded by the people, of dispensing wd 

peated discussions and the usual delays. 



I Godwin's Eo^u'ry concerning Political Justice, Book 1 
kXXI. 
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of proceeding to immediate determination. In- 
troduced on really urgent occasions, the same 
dispensing power will, by degrees, be admitted 
where delay would be less injurious j it will be 
adopted to meet the impatieuce of the people, 
when the public mind happens to be agitated ; 
the example will be followed with regard to 
measures BO unanimously approved of, that far- 
ther discussion appears superfluous ; till at last 
a decree of urgency, as was practised in the con- 
vention of France, will regularly precede almost 
every enactment, and the restrictions on preci- 
pitancy, though they continue to exist in theory, 
will be disregarded in practice. 

Even if this relaxation of forms could be effec- 
tually guarded against, without at the same time 
compromising the public interests, repeated dis- 
cussions in the same assembly do not give equal 
security for deliberate enquiry and unbiassed 
judgment, with a division of the legislature into 
separate chambers. The influence acquired by 
the general character of the mover of a law may 
ensure it a favourable reception ; a splendid dis- 
play of eloquence may varnish over its defects ; 
or an injudicious opposition, by assailing it witlt 
false or trivial objections, may lend it accidental 
support. The first reception of a measure fre- 
quently gives a tincture to all succeeding de- 
liberations. The discussion often takes a shape 
•which it is afterwards difficult to change i those 

ho have spoken, on either side, form a degree 
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of attachment to the opinions wfaicb, periufi 
without much consideration, they fa&ve adv» 
ced ; and such members as have merely ¥Otai 
feel a tie on their future conduct, fixm a i» 
luctance to retract their errors^ and, by ao d» 
ing, to bear witness to their own defidencyrii 
sagacity or knowledge. The mere reiteiatiii 
of debate, therefore, useful as it undoubtedly i^ 
will not so certainly detect error, as if the nei* 
sure were to be submitted by new speatai^ of 
difierent acquirements and views, to a ww au- 
dience exempt from habitual deference to tibe 
same individuals, uninfluenced by the same Hit 
play of eloquence, and unfettered by any previ- 
ous declaration of opinion. When to sdl these 
circumstances, in themselves so favourable IQ 
impartial discussion, we add that a senate mn 
be rendered more independent of the enroneaai 
prejudices and temporary delusions of the pel^ 
pie, it will be evident that a division of the 1^ 
gislative body, more or less permanent and com* 
plete, is the most effectual check on rash and fla& 
tuating counsels, and therefore the surest means 
of attaining to wisdom, prudence, and justice^ in 
the enactment of laws. 

The greater part of these advantages may seem 
attainable, if not so perfectly, yet in a consider- 
able degree, by dividing the ordinary represents- 
tives of the people into two permanent sectiona 
Every proposal would be canvassed in each ; and 
emulation between the separate chambers mig^ 
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be a sufficient security that measures originating 
in the one would be thoroughly sifteil in the 
other. There arc dangers, however, which such 
an arrangement could not obviate. Occasional- 
ly some deep-rooted prejudice may obstruct the 
progress of truth, or superior ingenuity and elo- 
quence may, for a time, be displayed in favour of 
error. Against such evils, the division of the 
ordinary representatives into two sections af- 
fords no sufficient protection. The same opi- 
nions will be triumphant in both, and, in a mOtI 
ment of popular enthusiasm, mischief may be¥ 
done which it will require great wisdom aiu 
much perseverance to counteract. 

On this account it is desirable that the senatCk/H 
without having interests separate from those of 
tiie people, should, as far as possible, be inde- 
pendent of temporary clamour and popular dis- 
content. This may probably be eflected, in the 
least objectionable manner, by composing it of 
members, who, from their former services, are 
entitled to general confidence, and, from their 
age, are less liable to enthusiasm or rashness. It 
might, in this view, be a proper regulation that 
no person should be elcgible lo the senate, till 
he had completed his fortieth year, and sat in 
the lower house during two parliaments. Such 
a constitution of the st-nate would not only guard 
against the intrusion of inexperienced and too 
ardent minds, but also hold out the more digni- 
ik of a senator, as an object of virtuous 
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ambition to the representatives of the peoplCi. 
This gradation in the scale of public honours 
and public confidence might supply that incite* 
ment to increased exertion, which would some- 
times be wanting to a young man, after he had 
become a member of the representative assem- 
bly, more especially when he had no wish to en- 
ter into administration, and thought it likely that 
his influence, joined to a moderate attention to 
his duties, might secure him in that honour- 
able situation to which he had already attained. 
- For the purposes of guarding still farther 
against the effects of delusion, and, at the same 
time, of giving superior dignity to the office, it 
might perhaps be expedient to fix the qualifica^ 
tion of a voter in the elections of th3 senate 
something higher than in those of the house of 
representatives, and to provide^ as in America, 
that only (me-third of itie senate should be re- 
newed at each election. The senators would 
thus be more independent of temporary popu^ 
larity, though they would still be sufficiently un- 
der the influence of their constituents, to insure 
the adoption of every measure in favour of which 
the public voice, after due consideration, was 
firmly pronounced.; and even if they should be 
induced, by over-ruling influence, to expose 
the decided sentiments of the nation, their ut- 
most obstinacy, without ultimately frustrating 
the desires of the people, could merely occasion 
delay favourable to enquiry, and to the more 
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general diffusion of political truth. Such jarring 
between the senate and the lower house would, 
however, seldom occur. Chosen on account of 
their former services, by a class of their tellow- 
citizens, well qualitied to judge of their merits, 
the senators would in general deserve and ob- 
tain that respect from die nation, which might 
enable them to lead, rather than follow, public 
opinion ; and if at any time a majonty should 
err tlirough timidity, still more, if they evinced 
any desire of setting up an interest separate from 
that of the state, or the least appearance of be- 
ing swayed by corrupt motives, the renewal of 
one third of the body, by giving a preponder- 
ance to the wiser and more honest members of 
assembly, would check the progress of abuse. 
pWcre a senate to be constituted in this man- 
there seems no reason for restricting its de- 
liberations to such schemes of laws, as had alrea- 
dy been approved of by the oilier assembly. 
Such a restriction would prevent, much of t 
emulation between tlie two houses, from wliicl 
many beneficial consequences might be e: 
ed, and preclude that tucit division of the vari* 
ous objects of legislation, by which the public 
service might be materially forwarded. In cases, 
requiring considcjalile attention to detail, or thfrfl 
investigation of contradictory evidence, a meari 
sure nn'ght originate with greater propriety 
where the members were fewer in number, mo« 
icrienced in business, and, from their ag 
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-^U w che influence of suddcB 
uMiu: the powers of a senate t» • 
ic le^liitions of the lower boHsr, 
mis be to relinqiiUh many of die 
lUo institution, but to derogate &ofn ti» 
■jicctability of the office by which it was m. 
li«i an object of honourable ambition, and tc 
»vent any measure from being broiigbt, in >o 
Jvpfessive manner, before the nation, which, 
fcttwevcr useful to the state, might be dJsagne- 
■blc to tlie leading members of the lower house, 
or adverse to its particular privileges or interest. 
Far less would it be expedient to vest tk 
power of originating measures exclusively in the 
senate." In some ancient republics in winch 
the right of every citizen to decide personiUf 
on public measures was acknowledged, and where 
the popular assembly was consequently exposed 
to disorder, violence, and faction, the mere pro- 
posal of a law might frequently be attended with 
danger, and the prevention of debate might be 
a necessary defence against innovation or 
discord. But where tiie powers of tlie 
are committed to representatives, there 
little reason, in ordinary cases, to apprehend eP 

* In the Oceana, not only the power orpraponng lam^ bol 
also that of debatiog tliem, is vested exclusively in tbe se- 
nate, the house of reprcBcntaliveB, or, as Harrington calb i^ 
Ae prerogative trtlie, merely adopting or rejecting by a *«& 
TbeeriUofiuch an iniiituiion are pointed out bj Honehi 
Lia Jiiat </ a perfect CommoawealtA. 
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cess of restlessness among the legislators, or of. 
enthusiajsm among their constituents. It is more 
to be fL-ared that real grievances will remain un- 
redressed, than that imaginary ones will be 
^■ought out, in order that violent remedies rosy 
^Hfc recommended. Should, however, any ilUadvi- 
^Pid measure be adopted by the more pojiutar 
branch of the legislature, it might be annulled, 
without hazard to (he pubhc peace, by the ne- 
gative of the senate. To commit the power of 
proposing laws exclusively to the less populur 
branch of the legislature, to that which from its 
constitution is most exposed to timidity, to pre- 
judice against all novelties, and to a corporation 
spirit, would almost be to abandon cveiy chance 
of meliorating the constitution, or of correcting 
those abuses which the lapse of time must inevi- 
tably introduce. Nor could it fail to centre all 
real power in the senate, and unduly to weaken, 
if it did not annihilate, that control of the na- 
tion over public measures, which is at once the 
best security for equal laws, and the firmest 
foundation of the patriotic virtues of a people. 

But while neither of the branches of the le- 
gislature was precluded from originating laws, 
it might be expected that this duty would, for 
the most part, devolve upon the lower house, 
lemposed of younger men, and more immediate- 
' dependent on the people. To the senate, 
terefbre, might be entrusted other duties un- 
nnected with internal legislation. In several 



'550 



OP TOE DISTBIBUTION OP 



branches of the executive power, too importaot 
to be committed entirely to the discretion of mi* 
nisters, the control of such an assembly might 
be very conducive to tlic public welfare. Of 
this nature arc the ratification of treaties of li- 
liance or of commerce, the great questions of 
peace or war, and the general direction of the 
external pohcy of the state. If it be left entire^ 
to the executive government to arrange and con* 
duct the foreign relations, irremediable mischkC 
ill compeniiated by any punishment that can be 
inflicted on ignorance or folly, may be done by 
a rash or timid administration. To submit such 
questions to the general body of represcJ 
might be attended with delay, with iiresolul 
and with want of confidence on the part 
reign powers ; while it might lead to the pi 
city of designs, whose issue depended entirely 
on the secrecy with which they were conducted. 
But a senate, or ratlier a council of state ap* 
pointed by the senate from its own membe^ 
might prevent, on the one hand, such er 
the administration might be in danger of 
mitting, and preserve, on the other, that si 
which not uofrequentiy is essential to the suo**^ 
cessful management of public affairs. One great 
and comprehensive scheme of policy would be 
more steadily pursued under such institutiona, 
tbao if the whole system of alliances might be at 
! overturned by the change of a minister, 
to^rjce of a favourite, or the niisconceptioa 
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of a popular assembly ; and this stability in the 
counsels could not tail to ensure the confidence, 
attachment, and respect of foreign nations.* 

To some, it may appear that the advantages 
of a senate might be more certainly obtained, 
by continuing the office during life. The mem- 
bers, it may be thought, being more completely 
independent of popular favour, would follow out 
more steadily a liberal system, both of internal 
and external policy, than when exposed to the 
loss of honours and of power, from opposing the 
headlong, though evcr-^Jeviating, current of pub- 
lic opinion. But the evils inseparable from the 
appointment to offices during life much more 
than counterbalance these considerations. The 
equency of vacancies, and the number of 
impetitors for each, though enhancing the ho- 
lur of success, would render the expectation 
of promotion to the senate too weak and distant 
to stimulate, geucraUy, the exertions of the re- 
entativcs ; none could hope to attain so high 
ituation till he was far advanced in years; 
a great majority of the senators, arrived at 
It time of life when activity, talents, and, per- 
ts, judgment are necessarily impaired, must 
kve exchanged tlieir manly energy of mind, ibr 
it puny fear of innovation which is apt to re- 
n the forms, by relinquishing the spirit, of the 

[ • The most ample illmtrations of the secrecy, vigour, and 
Mematic coniJuct of senates, may be found in ihe hi»toriei 
ftEonie, uf Venice, and of HoLbtid. 
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constitutioo. A seqate consisting of members 
superannuated, or advancing rapidly to that de# 
plorable condition, would be inadequate, even 
with the purest intentions, to the proper dis- 
charge of its important duties ; but its inteiw 
tions would not long continue pure, and separate 
interests and court-dependence would soon add 
to its other disqualifications the most shameleM 
fiervility. 

Of senators elected for life, some m^t xiol 
originally be wealthy ; more might be reduced 
from opulence by misfortunes, by extravagancet 
or by the misconduct of their families i several 
would become avaricious from age, many, by ha^ 
bit, dependent for happiness on the notice of the 
gre^t ; while all would be surrounded by rela* 
tions and friends looking to their influence finr 
lucrative employments, or promotion in the state* 
Beset by such temptations, and holding their <A 
fices independently of public opinion, a majontf 
might be expected to sacrifice to ministerial fii* 
vour that popularity and virtue, to which they 
were originally indebted for their seats. In place 
of being a check on tlie precipitancy of the re* 
presentatives, such a senate would become the 
bulwark of abuses, the shameless protector of 
corruption, and the obstinate opponent of eveiy 
improvement in the government. 

Nor is this the worst evil that might be appre* 
hended. Were such a senate incorruptible it 
would become dangerous to every oth«r power 
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of tlie State. No hereditary nobility has ever 
shomi greater attachment to exclusive privi- 
leges, greater perseverance in extending the It- 
mtts of their authority, more address in promo 
ting ttieir peculiar interests, than those orders, 
whose honours and immunities, being only for 
life, might seem less natural objects of inordi- 
nate ambition. The zeal with which the clergy 
of many countries have seized every opportunity 
of promoting the power and influence of the 
church, and the spirit manifested by the parlia- 
ments of France, by the senate of Venice, the 
burgo-masters of Holland, and even the town- 
councils, universities, and other corporations of 
England, may prove the strong attachment of 
members of such bodies to whatever discriminates 
them from the rest of the people, and how apt they 
are to prefer the interests of their order to those 
of the state. A similar spirit would pervade sof-l 
nators appointed for life ; and with their oppoi^l 
tunitics of making si lent encroachments, andtheif 1 
means not only of embarrassing government, bu|; I 
of putting a stop to all public measures, wheit ' 
their usui-pations were withstood, they could 
scarcely fail to acquire many unjust privilegea 
for their order, and to engross a dangerous share 
of political power. Thus, those who resisted, 
and those who yielded to, corruption, would 
equally endanger the liberty of their country ; 
the former would sacrifice it to the aggrandize^ 
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mcnt of their order ; Ute latter would sell 
the ambition of the court. 

The English house of lords, the worst 
tuted perhaps of all senates, is composed of 
ops who hold their offices for life, and of bcradi> 
tary noblemen, to whose number the king Ctt 
niake additions at pleasure. Manyof the bisbep^ 
raised through the successive gradations of Ua 
church by patronage not always connneDsnnlB 
to their piety or learning, holding their beaeft- 
ces by the appointment of the crown, and looli- 
, ing to the same quarter for farther promotiMi, 
' .we ready, according to the wishes of the cooit 
to adopt or reject whatever measures may be 
submitted to their consideration. The peers by 
hereditary right, as may be expected where birth, 
not merit, opens the road to office, are not gene- 
rally eminent for knowledge, application, or ta- 
, lents ; and while many of them, having im| 
b ed or s(}uandcred their patrimonial estati 
[dependent for their daily subsistence 
I' bounty of the cro*n, almost all have families" 
Inrovide for, educated in the profuse enjoyment 
of every luxury, and in a contempt of industrii 
employments. Lest, after all, the peers si 
at any rime assert their independence, 
tfl vested in the sovereign of adding to ttieir 
bers at pleasure, and this power has sometii 
been exercised to its full extent. By mi 
the prerogative of creation, however, a ci 
degree of ability is, from time to time, infused 
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into the peerage, and a senate, even constituted 
in this manner, is not without its uses, in pro- 
moting discussion, enforcing regularity of pro- 
cedure, and correcting errors in language or de- 
tail which have escaped the observation of the 
lower house* 

In the reign of George the First, an attempt, 
ascribed by some to factious motives, and by 
others to the purest patriotism, was made by 
administration to secure the independence of 
the house of lords, by abolishing the prerogative 
of creation, except in case of the failure pf peer- 
ages then existing. * It does not seem probable, 
however, that this alteration of the constitution 
would have been attended with the desired ef- 
fect So many of the peers would, at all times, 
have been dependent on the crown, for that in- 
come, which, though necessary to their rank, 
they had been deprived of by their own extra- 
vagance or that of their ancestors, that the exe- 
cutive government, assured of the bishops, and 
of peers newly created in place of those become 
extinct, might, almost as certainly as at present, 
have commanded a majority. 

Even the entail, in the same line with each title, 
of an estate sufficient to support its splendour, 
could not free a hereditary peerage from that ser- 

* Six new peers were to be created immediately after pass- 
ing the bill ; but that circumstance is not material in estima- 
ting the more distant consequences of the measure. 
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villty which seems inseparable from its 
Though the family estate were adequate to 
rank of its possessor, it could never enable luBi 
without rigid economy inconsistent with hit k 
bits, and degrading, as lie would thiak, to hiseki 
vated station, to make even a moderate provian 
for his younger children. To increase the eaMn 
of the nobility would only be to Increase tiul 
magnificence and profusion, which the exanole 
of their equals would render necessary, in ifcl 
opinion of the world, to the maintenance of tfaeii 
dignity. It requires considerable prudence aal 
self-command, in any situation of Ufa, to td^ 
here to such a degree of economy as may 
■ vide for a family by the annual savings front 
settled revenue ; and such virtues could acarcctf 
be expected from those who, educated in Uit 
certainty of possessing an ample fortune, and 
exposed to the contagious example ofprofusim 
in their acquaintances, might easily be penoa- 
ded that their high rank required a proportion* 
able splendour, to prevent the dignity of noble 
birth from being eclipsed by the impertioent 
magnificence of upstart wealth. 

But were the independence of a hereditan- 
nobility attainable, it is very doubtful whether 
it would be productive of public benefit. Those 
who are born to office, who succeed to pri- 
vileges without regard to tiicir own talents « 
acquirements, must, in general, be deficient in 
ever}' quality which could enable them to exer> 
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ise their functions with advantage to the coun- 
In spite of splendid exceptions which oc- 
casionally occur, hereditary councils must be 
coDspicuous for ignorance and imbecility. Yet, 
notwithstanding their want of talents, an inde- 
pendent nobility could scarcely fail to promote 
the separate interests of their onier, and to ac- 
quire, by gradual encroachments, a decided pre- 
ponderance in the government. The first object 
of a house of lords, relieved from that influence 
which at present overrules its determinatioua, 
would be to increase the privileges of the nobi- 
lity ; the second, to establish a control over the 
appointment of ministers and the measures of 
administration. In these endeavours, pursued 
with systemaic perseverance, it would proba- 
bly be successful } and, in the struggle, the 
most reasonable desires of the nation might be 
resisted, and the whole powers of government 
suspended. There could indeed be no consti- 
tutional mode of overcoming an opposition, 
which, however unprincipled, was merely the 
exercise of an acknowledged right. There ne- 
ver could be wanting peers of sufficient talents 
and ambition to engage the house in factious 
struggles. A nobiUty armed with the power of 
rejecting every new law, liowever urgent for the 
public service, could at all times obstruct the 
united wishes of the sovereign and the people, 
and on great emergencies, by tlireatening to 
ow the government into confusion, might 
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force a submission to the most arrogant d6 

mands. It seems, therefore, that between a o» 

nipt, and an independent, house of loids^ wof' 

posing that the latter could possibly exist, tk 

commons in 1719 chose tlic least of two evik 

Whether an institution, presenting onlj aid 

an alternative, should be preserved, where fir 

ages it has formed part of the constitution of tk 

state, must depend on local and temporaiy cb 

cumstances altogether foreign to the object of 

the present enquiries : but there can be no doiA^ 

when a house of peers has neither been iota- 

MTOven with the other departments of goven- 

ment, nor rendered venerable by its antiquity ii 

the estimation of the people, that its functiooi 

would be exercised, with less danger to libeitf, 

and KieaLcr benefit to the commonwealth, byi 

senate chosen iVom the most deserving memben 

of the representative assembly, and guarded, br 

the mode of election, from undue dependaooe 

on popular prejudice or the fleeting passions of 

the day. 



SECTION V. 

Of the Executive Power, 

Of the several parts of that complication of 
powers known under the name of a government, 
the executive branch presents the greatest diffi- 
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rities to him, who, surveying the constitutions 

f various states, endeavours to ascertain the ge- 
neral principles of political arrangement most 
conducive to the public good. The duties of 
the executive branch, in enforcing the decrees 
of the legislature, in maintaining the peace and 
order of society, and in conducting tlie foreign 
policy of tlie stale, require powers simple, encr- 
getie,and,in the momentof action, uncontrouled. 
But powers of tliis nature, to whomsoever they 
may be delegated, are always hable to abuse. In 
place of being subordinate to the legislature, 
they are in danger of becoming paramount : on' 
pretence of securing internal tranquillity, they 
may undermine, or forcibly overthrow, the con-" 
stitution and the laws. 

The total separation of the legislative from the 
executive branch of government has been view- 
ed, in modem times, as an indispensable, though 
not a complete, security against such usurjtations. 

" Lorsque," says Montesquieu,* " dans la. 
" meme personne ou dans le meme corps de 
" magistrature, la puissance legislative est re- 
" unie & la puissance executrice, il n'y a point 
*' (le Uberte ; parce qu' oa peut craindrc que le 
" meme Monarque ou le meme senat ne fassc 
" des loix tyranniques, pourles executer tyran- 
" niquement." 

This opinion has been adopted, and in some 
degree illustrated, by Sir William Ulackstonc.t 

• De I'Esprit 6ea Loix, Uv. XI. Chap, VE. 

t CommcDiarict oa the Lairs of England, Book I. Chap. IL 



4f 



246 OF THE DISTRIBUTION OF 

<* In all tyrannical governments^ the supieme 
" magistracy, or the right both of making and of 
<< enforcing the kws, is vested in one and dc 
*< same man, or in one and the same bodj of men; 
<* and wherever these two powers are united to- 
<« gether, there can be no public liberty. The 
** magistrate may enact tyrannical laws, andeie- 
<< cute them in a tyrannical manner, since heii 
<< possessed, in quality of dispenser of jiuticc^ 
** with all the power which he as legislator thinta 
proper to give himself. But when the legiiia- 
tive and executive authority are in distiiid 
*^ hands, the former will take care not to entmit 
** the latter with so large a power as may tend 
'* to the subversion of its own independency 
«* and therewith of the liberty of the suljgecL" 
These reasonings, notwithstanding the Ugb 
authority of those who have employed them, do 
not seem applicable to every form of goveni- 
incnt, nor perhaps very conclusive with regard 
to any. Whatever dangers may be apprefaaid- 
cd from lodging both the legislative and execu* 
tivo powers in the hands ot the same monarch 
or the same aristocracy (and it will readily be 
allowed that in such governments every kind of 
chock on ubu.scs ought to be adopted for the 
protection of the people) there seems little rea- 
son to suppose that representatives whose autho- 
rity is temporary, and who are soon to return to 
private stations, would create any powers^ which, 
though liHlgcd lor a time in their own persons, or 
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in officers appointed by themselves, might after- 
wards pass into other liands, and become the in- 
strument of their own punishment. If, notwith- ^ 
standing tliis check on their misconduct inherent | 
in the nature of their appointment, the represeo- J 
tatives should lie induced tu confer an authori^ 1 
subversive of Hberty, either on their successor^ 
or on magistrates nominated by them, it is pro- ] 
bable that the same motives, originating either ' 
in extreme ibily or gross corruption, would lead | 
them to vest similar powers in the executive go^ 1 
vermnent, in whatever manner it might be con- 
stituted. 

Cut the danger of tyrannical laws being en- ] 
acted, that they maybe executed in a tyrannical J 
manner, seems rather to refer to the junction of J 
the legislative and judicial powers, than to thatf 
ol'the former with the executive. If the judici- I 
al power be incorrupt, there will be redress for 1 
every unauthorised oppression committed by the I 
government ; but, without introducing the most 
destructive anarchy, there can be no authority 
in the state superior to that of the legislature) ( 
awl consequently no means, by subdivision off 
powers, of slaying the execution of tbe most ty- 
rannical statute. It rests with the courts oflaw^ 
to determine whether the services imposed on 
individual by the government are authorised by ' 
the law; and while these courts do their duty, 
no opprcsiion beyond the precise terms of the 
enactment can be exercised in consequence of 
tlie junction of the legislative and executive 
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powers : nor is it easy to conceive how any &rther 
security to liberty could arise from their com« 
plete disunion. That, after all possible precauF 
tionSy tyrannical laws may be passed, is undouU- 
ed ; and that such laws, by whomever executed, 
must be tyrannical in their operation, is equally 
certain ; but as the executive government ought 
to have no discretionary control over the lawsi 
the separation of the two powers can, in such 
cases, afford no effectual protection to the peo» 
pie. The fault is in the legislative authority, and 
can be corrected only by a better choice of re- 
presentatives, or by a more judicious constitution 
of the supreme power of the state. 

There are, however, many disadvantages of a 
different nature, in permitting the legislattye as* 
sembly to appoint the magistrates. It introduces 
Action of the worst and most degrading kind : 
Not that division into parties which arises from 
entertaining opposite views of the rights of man* 
kind, and of the powers necessary to govern- 
ment ; not that difference of sentiment respect* 
ing public measures, which, originating in scdi- 
citude for the welBure of the state, is apt to lie* 
generate into political bigotry ; but cabals finmdp 
ed at best on personal attachments, and much 
more frequently on personal interests. Repce- 
sentatives, chosen by an active canvass, wouhl 
appear to be elected for no other purpose but to 
continue a similar canvass for superior employ- 
ment ; every office in the state, from the highest 
to the most insignificant^ would be gained by 
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■venality or faction ; and those means would not 
be deemed degrading which led to emolument, 
to patronage, and to public honours. The legis- 
lative assembly, forgetful of its duties, and exhi- 
biting a scene of profligate intrigue, would soon 
lose the con6dencc of the nation, and, while all 
promotion was denied to talents, except when 
employed in contesting a share of the general 
pillage, the people, disgusted with what was call- 
cd their liberties, would Hy to despotism as a re- 
fuge against such disgraceful and complicated 
evils. 

Even appointments made by the legislative 
assembly from the purest motives would, ia 
many instances, be attended with litlle benefit 
to tlie public service. All the branches of ad- 
ministration, being more or less intimately con- 
nected with each other, require to be direct- 
ed by those who are possessed of mutual confi- 
dence, and actuated by similar views of policy. 
AVitliout cordial co-operation, the public ftin&;J 
tionaries, however desirous to do their duty^ 
must meet with freijucnt delays and the most'J 
teasing contradictions. Kach, anxious to ex& 
cute his own schemes, will be apt to neglect c 
interfere with the plans of his colleagues ; dia* J 
putes and jealousies will arise ; and, amidst per- 
petual jarrings, and mutual recriminations, the | 
public service wilt be totally neglected. It i 
therefore, of the utmost consequence, that the ij 
lief officers of state should entertain tlic same 
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general opinions, both with regaid to- intenul 
and foreign policy, and, above all, that tb^ 
should be inclined to act with each other coat 
dentially, as with men of whose good intentioni 
they are fully convinced^ and whose opinioMy 
characters, and talents, they mutually respect 
It were vain to look for such cordiality, or era 
for any unity of views, among ministers appoinfr 
ed, from time to time, by the legislative asMii- 
b)y. A candidate of one party might, fiom ha 
personal interest, be successful to-day, one of aa 
opposite party to-morrow, and the councfl t^ 
might be filled by strangers, or even pemnl 
enemies, disposed to thwart each other's s<dieme% 
and to console themselves for public misfbrtma 
in the disgrace which the want of success m^ 
bring upon their colleagues.* 



* Mr Burke h» given ft description, no len *ii Hi»i»Np tkv 
ju»t, o\ che administration formed by Lord Chatbam. 

^ He made an administratioD so checkered and tpedkki: 

•* he put together a piece of joinery to crcssW indented ad 

" whiniflcally dove-tailed ; a ^>inet so Tariouslr inlaid * wuA 

** a piece of dirersided mosaick ; such te&seiaied pavoaatf 

** viihout cement ; here a bit ot black stone, and there a kk 

•* of vhite ; patriots and c^urtiera; king*s friends and 

"* licftBs : vhigs and taries ; tmcheroos friends and open 

* mies ; that i: w indeed a rerr cunoas sbov, bm ■nofr 

** unsafe to toach, and insecnre to sund on. I ^gna^mip ^ 

** say, it d^ so ^«ppen. that f^enoos had i sL'-^Ie '^^rr dnn 

M ded hwivees ihezs, vho Lid nerer fpMe to 

•• their l:res^ uniTi they fojixi tbesxM^res^ ther 

•^ hov.pU^mc tofdher, beads and ^xsui, i= die saav tnxUiw 
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Nor is it probable that the same assembly by 
■which ministers were appointed would watch ef- 
fectually over their conduct. The same ioflu. 
ence, which had procured their appointment, 
when strengthened by the opportunities derived 
from their offices of rewarding their adherents 
must, on all ordinary occasions, maintain then 
in power, and render abortive every attempt ta 
censure their conduct. In cases, indeed, of very 
flagrant misconduct, or of very gross incapaci- 
ty, public indignation might force the legisla- 
ture to call ministers to account, to dismiss the 
unworthy, and to punish the guilty : but such ' 
interferences would be extremely rare, and i 
ways too late to prevent evils which it might t 
impossible to remedy. While no immediate c 
lamity impended, abuses might be multipliedLj 
the internal administration neglected, and thiM 
foreign policy unskilfully conducted, if thosc^T 
whose duty it wns to keep a vigilant watch ovet;^ 
the conduct of ministers, were their friends, that 
constituents, and very frequently their depend- 
ant<i. 

If tlie legislative body be incompetent to the 
selection of proper persons to preside over the 

'eral departments of the state, much more 

ist the people be unfit to exercise such a power. 

le qualifications requisite for each branch of 
administration could scarcely be made level to 
the understandings of the multitude ; and to de- 

Lminc in what degree such qualifications were 
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possessed by the several candidates would re- 
quire a minute acquaintance with their habits 
and acquirements, unattainable by any consider- 
able portion of electors scattered over the em- 
pire, and paying only occasional attention to the 
conduct of public men. Even if there were the 
utmost purity of election, the most anxious de« 
me to prefer the most deserving of the candid 
dates, all that could be hoped for would be, that 
the offices of the state might be filled up with 
worthy and intelligent men, but often unfit for 
their situations ; while, from their being stran- 
gerSy or perhaps enemies, to each other, all corw 
fidence would be banished from their delibera- 
tions, and all consistency from their plans. 

If, then, the chief officers of state ought tb be 
appointed neither by the legislative body nor the 
people, and if the very same objections^ as( hi 
manifestly the case, apply to the appointment,' 
in either of these modes, of a council of regen- 
cy, the power of nominating ministers must be 
confided to some individual elected for a term 
of years or for life ; or, if this also be improper, 
it must be committed to a particular family, the 
members of which may succeed, by her^itaiy 
right, to the dignified and important office of mo- 
narch. 

To every kind of election of the chief roagis- 
trate there seems this objection ; that, when any 
doubt may exist of the fairness or validity of the 
election, there is no court to which so important 
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a fuDction, as the deciding between the claims 
of the rival candidates, can safely be entrusted.* 
To vest this power io the legislative assembly, 
or in the senate, would be nearly equivalent with 
giving thcai the right of nomination ; as prcteo- 
ces could never be wanting for referring the 
merits of the election to their determination. On 
the other hand, to submit tlie case tu ordinary 
judges or juries would be to substitute the wishes 
of a small portion of tlie inhabitants, for the g 
neral voice of the people, and to occasion an a 
most unavoidable suspicion, seldom, if ever, uqj 
founded, of the decision being dictated by p^^J 
ty spirit, or venality. The authority of the If^J 
gislature might procure an acquiescence in i^i^ 
own decision, though by introducing very £ 
neral corruption iuto every branch of govct 
ment; but when the nation was heated by ; 
obstinate contest for the highest office of the 
state, and every party was jealous of the design* 
and indignant at the real or imputed manoeuvree 
of its opponents, quiet submission to the award of 
a civil court could scarcely be expected. Disor- 
der, riot, and civil war, might be the consequen- 
ces of real or fancied irregularities ; and even 
when contests were not pushed to such extremi- 
ties, the government might be viewed by agrea^ J 
^part of the citizens as a fraudulent usurjtation^ f 

^fE* There is no provinon for tlicdecisioD of a contested 
^^n of die prcsideat, in ilie constitution of iJie United S 
of America. 
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to which no sentiments, but those of hatred and 
enmity, were due. 

The dissatisfaction of a part of the nation, and 
the consequent wcaknessoftgovernment; the ap- 
prehension of impending danger from abroad or 
of internal convulsions; the splendid talents of 
the chief magistrate, or of those who set them- 
selves in opposition to his government} all these 
and many other circumstances would afford in- 
citements and opportunities for ambition to at- 
tempt the establishment of arbitrary power. A 
kingdom is too tempting a prize not to allm*e ad- 
venturers, notwithstanding many instances of 
failure and of the severest punishment : The pub- 
lic peace would therefore at all times be insecure : 
And when the highest office in the state was fill- 
ed, as must occasionally happen, by a man of 
weak understanding or disputed title ; still more 
when it was occupied by acknowledged roc- 
rit, distinguished abilities, and popular address, 
public liberty would be in the most imminent 
danger. Many attempts to establish arbitraiy 
power might be abortive ; but in more favour, 
able circumstances, some one proWng success- 
ful, the rights of the nation might be subverted 
for ever. Aware that his authority, founded on 
temporary delusion, is exposed to incessant at- 
tacks from prejudice and habit, as well as from 
reason and manly independence of mind, a usiup' 
er can scarcely be satisfied with moderate power, 
but must seek his own security in gener*l cor- 
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ruption, in terror, in the discouragement of eve- 
ry generous feeling, in restrictions on the com- 
munication of sentiment, in venal senates, and 
in military slaves. To be secured against tyran- 
ny, it may therefore be prudent to abate some* 
what of political right : as the best defence from 
usurpation, it may be wise to establish a heredi- 
tary monarch with a moderate and strictly defi- 
ned authority. 

Tlic evils now enumerated seem inseparable 
from every mode of electing the supreme magis- 
trate, though they may not apply to them all in 
an equal degree. The difficulties in procuring' 
a proper nomination either by the legislature o^l 
the people, the want of a jurisdiction to which] 
disputed elections may safely be referred, the j 
danger of civil war, of usurpation, and of those! 
evils which spring from a disputed title, are to 
be apprehended, whether the appointment be for 
a term of years or for life : But in addition to 
these evils, if we prefer the former, the govern* 3 
ment will be fluctuating and inefficient ; if the i 
latter, rapacious and corrupt. 

Both in the internal and external policy of a 
state, it is much to be desired that measures,- ' 
well considered before being adopted, should be * 
steadily adhered to by the government The 
course of a few years is scarcely sufficient to ac- 
quire such an accurate knowledge of detail as 
may lay a sure foundation for extensive and well- 
iflered plans of national improvement ; and that 






*!•;••■ 



r THS DISTUIBUTION OP 

.^ ..iii:>^c^ schemes may be beneficial toi 
must be preceded by a gradual 
.. li ^r'tlie public mind, introduced vith 
i..*.adcations according to pre-existing 
^... -^ jabits, and institutions, and followed 
^^ . ^^ jcrseverance, vigilance, and caution. la 
^ r,iimer, the relations with foreign powei^ 
^ ..:cv may be conducive to dignity or safe- 
^ ■: „sc not only be formed on enlightened and 
iV Ji» principles, but adhered to with such steadi- 
ii^xs M\i\ good faith as will command the con- 
i^v^tK'o and secure thccheerful co-operation 
A Allies. In botli branches of administration, 
«;-,\jiiont and violent changes of the execu^ 
t\v government must, therefore, be prejudicial, 
j.\v» V I hiel* magistrate will be apt to view the 
^4<h<Mnos of his predecessor with coldness, if not 
^.,ih ilishke. lie will come into office with plans 
f^y n;ilii»nal improvement digested and arranged 
;,> -111 own mind, and with ideas of foreign rela- 
♦i/,/* wliii'h may be entirely opposite to those 
^.>...h have been pursued. Knowing the short 
fh.. iiuui of his power, and laudably anxious to 
.ss%u%* hi* claims to the gratitude of posterity 
^,- ilu' Milid grounds of public services, he wll 
iv M.u|hitient to bring forward those improve- 
,.%.*> iUi which his fame must depend, and to 
,.*.i.^,e them to that maturity which may bid 
( »u\.i..c to the carelessness or hostility of his suc- 
^.vTiOi. Hence, he will be hasty and rash ; he 
\uil allow the crude plans of his predecessor to 
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sink into obbvion, only to substitute in their place 
schemes as ephemeral ; he will set at nought po- 
pular prejudices, and confirmed opinions ; he will 
even disregard established institutions and trea- 
ties ; and the administration will exhibit a fluc- 
tuation of counsels, an inconsistency of regulak^ 
lions, a levity of enterprise, and an inefficiency f 
of execution, which will equally forfeit the re- 
spect of the citizens and the confidence of fo- 
reign powers. To obviate these evils, it seeois 
requisite that the chief executive officer should 
hold his situation by a tenure less precarious ; 
and that, having a more permanent interest i 
the measures of government, he should j 
such an authority over ministers, as, without s 
duciug them to dependence or servility, may t»M 
press their eccentricities, and confine their mOk4 
tions, in some measure, to a regular and del 
minate orbit. 

By making the chief magistracy an office f 
life, sufficient uniformity in the measures of f 
vemmcnt may certainly he obtained, but probl 
bly at the risk of opening up more noxious soup- 1 
ces of mal-administration. The mind of man is 
dissatisfied with temporary power, even though 

B endurance be commensurate with his life, 
nceiving a kind of prolongation of his own 
Btencc in his posterity, he cannot brook the 
idea of his chUdrcn descending to an inferior 
station in society. To prevent this dGgradati(Hi, 
v\\o is raised above his fellow-citizens, vnll 
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tmfkyt all &is inAicDce lad cveiy engioe ti'm 
ingtw t to %ciire the succeasmn to his son «i 
tw Km gcnuul otqcct ot' hn admiaistration ; wt, 
tD hu eiHkavmirs tu rnklef his oSStx htnStuf, 
like ,i;uuii "i' Uis cuunn7 vtU be disre^^snladii^ 
tiuft 4iui 'ncutm will be ^mecaUsd, and nat» 
tk«4iM:«Uiy Ubuniem will be tu»tere<l whidl flif 
liwii U> o:vji r.-umiiiuc:un. Should prudcaoell 
UittiuiLv prtivctiL d»* supreme mag:istrate fin 
u|Hmiy jtuurkiiu; dtr cumtcicuttoa, there vtob- 
viattii menus by wiiidiUt: may secretly oiuleniiDe 
iL By iiacn&nng the puMk service tu theiate* 
leatB of hu biaitjF; aod fiSog the offices of sate 
with his crestores, he any establish an imj^^fru* 
mffideDC to give a decided bias in tavtmr ol'tk 
most deacniag of his retatioas, till, at LuC, fo- 
qaent rcpetttiun of elections under tbe a^aeifr 
fluence may render the office in cSect hfrfdit*. 
ry. Should thU appear too hazardoos m. pngeA 
he will be apt to render bis otGce subserviott lo 
his own aggrandizement, that his cliildrco, if not 
powcrl'iilt may at least be optiteoL With Has 
view* be may sell, more or less publicly, tbe f- 
poiotoient to every place of trust ; he may bir- 
tcr lor money those bailees of distinction intend- 
ed to he the rewards of merit ; be mar partid- 
pate with bis ministers in a general spuliaiion oT 
the revenues of the state ; or be may accept i 
bribe for betraying the interests of his cottn ^ 
and become the degraded pensioner of 
reign potenute. 
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Sucti abuses are sufficiently exempHBed in the 
history of the papal government. It might have 
been expected that clergymen, educated in ha- 
bits of moderation, sometimes of severe penance, 
would have despised selfish indulgences, and been 
proof against the temptations of avarice : it might 
have been thought that those, who had been se- 
parated, almost from their infancy, from tiieir re- 
lations, who had no children publicly acknow- 
ledged, and who had been accustomed to resiga 
every desire and feeling of their nature, for the 
benefit, if not of their country, yet of their reli- 
gious order; that men, so circumstanced, could 
hai e felt few incitements to rapacity, few wishes 
for aggrandizement inconsistent with their public 
duties. Yet this govenuncnt has never perhaps 
been equalled in corruption. The amassing of 
private wealth was the leading object of many of 
tlie popes ; the establishment of their natural 
children or other relations in wealth, in power, 
sometimes in independent principalities or king- 
doms, the ruling passion of others } and to such 
objects, all public tiiith, every tie of honour or 
of conscience, and all regard to the dignity of 
tlie state or the happiness of the people, were al- 
most constantly sacrificed. If such were the pa. 
pal government, in which so many of the ordi- 
nary spurs to ambition were wanting, how venal 
and corrupt may a supreme magistracy for life 
be expected to become, when vested in a man 
ibituated to the ardent pursuit of wealth and 
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power, impelled by the desire of 
his family, and goaded on by the solicitatioiii cf 
numerous friends and dependants to whom k 
has been attached through life ? 

To hereditary monarchy, the only conttibk 
tion of executive power that remains after » 
jecting appointments for a term of years m fv 
life, it must be acknowledged that there an d* 
most important objections ; but although Ha evil 
muy not be capable of effectual remedy, tbej 
may in some measure be alleviated by proper 
correctives. 

Wherever a hereditary title is estaUiabd^ 
tlicre is a certainty of many of those, who, in tia 
course of time, succeed to the office, being dfr 
ficicnt in industry, in abilities, and in viitoe. 
Tlicir understandings must oflen be weak, and 
tJicir morals licentious or corrupt. Their edn* 
cation amidst every indulgence, their knowledgt 
that their situation in life is independent of thdr 
own exertions, and the habits of vanity, impit^ 
enco, sehishness, and debauchery, which are fos- 
tered by the flattery of their dependants, while 
they stifle many of their virtues, foster the natuiil 
defects ot* their characters, and render them in 
general so inferior to the rest of the nation, that 
perhaps no maxim rests on a more exteniive in- 
duction than that of the poet, 

** Qui nai|uit ilaius Ic i>ourpre, en est rarement digne.** 

In so important an oflicc as that of chief ma^ 
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tratc, in office of the highest influence and 
, on the due discharge of wluch so much of 
the national prospciity depends, what mischieft 
may not be apprehended from ignorance, levity, 
obstinacy, or unprincipled ambition?* 

That ttie office at' a hereditary monarch is* 
at all times, and in spite of all precautions, li^ 
bic to pass into tlie hands of the weakest or 
most wicked of mankind, is a truth which should 
never for a moment be absent troin our raiotls. 
Bat if the constitution provide that no order of 
the King can be valid till countersigned by an 
ostensible minister ; if it establish a real and se- 
vere, not a merely nominal, responsibility for 
every act of the administration, and of each of 
its members ; above all, if it empower the re- 
presentatives of the people to dismiss every pub- 
lic oSicer except the sovereign, and if the repre- 
sentatives be independent of the executive go.^ 
vernment, without which ^t checks must be im- 
potent ; if such precautions be taken, no very 
great calamity perhaps could be brought on the 
nation by the weakest or most unprincipled of* 
kings. Exercising no function, except the ajv 
poiutment of ministers, otherwise than by the 
advice of tliose whO( for misconduct, arc liable 
to pmiishmcnt; compelled, by this respousibili- 

* Tlie argumeni ngointt heirditary monarchy is wvU aia- 
l£d in a (ract, eoiilled Ttie Porlraiturt ofthr King* ofEngtandt 
1 to Honrjr Parker, secretary to CroniwtiU. 

Lord Sonxn? Col. mL *'/. [Ei 1 8 1 1 .) 
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of liin miniHtersy to execute and obey every law 
enacted l>y the legi:)1ature ; exposed to the do* 
miMial of his minions from office even on sasph 
cion of their entertaining designs hostile to die 
public freedom ; and controuled in several in* 
portunt branches of administration by the prifi- 
leges of the senate ; he could neither persevere 
in any very unpopular external policy, nor Bfr 
girrt very grossly any department of intemd 
udniiniHtration, nor attack with success the E- 
iHM'ties ot his countr}\ General suspicion wooil 
tiiHtantly be followed by the dismissal of the im- 
nistcrs, by whose behaviour it had been exdted^ 
;uiil actiuil delinquencies would be repressed faj 
uici itcil puuiishnieiit and disgrace. 

Nui- do tho8e apprehensions seem to beweD 
(ouiuUil which have been entertained by soflW^ 
Llial the K gislature, by means of the power of 
dismissal, may assume that of the appointroenti 
ol luinlsUMs- To force the king to abandon the 
Ci>nn:.cls of those in whom he had placed his 
lonlidcucc would not be the way to acquire his 
lavuur, or to succeed to the ministers whom he 
bail been obliged to dismiss. His choice extend- 
ing to every citizen of the state, it is very un- 
likely that he would prefer men who had so re- 
cently opposed his wishes and overturned his 
schemes. On the contrary, he would be desi- 
rous of making them feel that, by so doing, they 
had raised up obstacles to their own advance- 
ment, and he never could be at a loss to find 
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Others of fair character and unexceptionable 
principles, who, having taken a less active part 
in the late opposition, were less obnoxious to 
his resentment Were the legislature again to 
dismiss these ministers, with the avowed or ap- 
parent intention of forcing the sovereign to ap- 
point particular individuals to whom they were 
attached, the display of such factious motives 
would deprive them of that popularity without 
which their powers must be feeble and transient ; 
unless indeed the conduct of the sovereign had 
excited so general a distrust of his intentions as 
rendered every suspicion reasonable, and every 
precaution indispensable. It is probable, there- 
fore, that the legislature, in place of endeavour- 
ing to force particular ministers into office, would 
acquiesce in the nomination of the crown, ex- 
cept when the minister was notoriously unfit for 
office, or had avowed principles hostile to the 
constitutional liberties of the country. In either 
of these cases, it would become their duty to in- 
terfere with promptitude and decisive effect. 

To wait till a government of known imbecili- 
ty had embroiled the public af&irs, or till one 
of arbitrary principles had committed an act, 
from its illegality, affording grounds of prosecu- 
tion, were, in many instances, to forfeit the con- 
fidence of foreign powers, to endanger the pub- 
lic prosperity, to subvert the spirit, even by a 
strict adherence to the forms, of the government. 
That an invincible barrier be opposed to abuses 
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in their infancy, it is requisite that the power of 
dismissal should be executed with vigilance and 
resolution. On this account, it should probably be 
vested both in the legislative assembly and in the 
senate, either of which bodies ought to have the 
privilege, by a simple vote, of removing any nu^ 
nister from his office, or altogether from the 
coimcils of the sovereign. There is little risk of 
this power being too frequently exercised } nor 
indeed would such an abuse be. attended with 
any very fatal consequences to the state. A vir« 
tuous and enlightened minister might sometimes 
be displaced by unfounded clamour or fiu:tiom 
misrepresentation ; but it would usually be no 
difficult matter to find a successor qualified to 
succeed him ; whereas, were an able but proffi- 
gate favourite to be allowed, even for a short 
time, to retain his power, tlie liberties of the nai* 
tion might be irrecoverably lost Even the vic- 
tim of a regulation so beneficial, as the unquali* 
fied power of dismissing dangerous, suspicious 
or unpopular ministers, could scarcely repine at 
a mild ostracism, which wronged him no other- 
wise than by a temporary seclusion from office. 
After all, there must remain considerable dan- 
ger of the sovereign acquiring so uncontrouied 
an influence over the deliberations of the legis- 
lature, as, in spite of restrictions, to render the 
government corrupt and despotical. Princes, 
from their education, from the flattery which 
surrounds them, from the marks of respect^ at 
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|Bt of devotion, with which they are every 
lere received, and also, jicrhaps, from the sla- 
I) phraseolo;;y employed in public documeots, 
f too apt to consider absolute power as their 
jat, on which the hberties of the people have 
leD unjust infringemeuts. Even tliose, whom 
' tetter information may have undecelveil, fiod 
many ways of reconciling to their conscience that 
desire of power, which is so congenial to their 
wishes. They exaggerate the occasional excesses 
and disorder of popular rule, and confound the 
irregular interferences of the people with their 
established privdeges : disguising ambition, even 
to their own minds, under the mask of patriotism, 
they persuade themselves that therr counsels, if 
unopposed by ignorance and faction, would en- 
sure the public welfare; or perhaps they flut- 
ter themselves, that the graudcur of their views, 
and the glory of their atchievements, will more 
than compensate for the overthrow of liberty. 
Accordingly, tliough there are exceptions, splen- 
did ID proportion to their rareness, history war- 
rants the assertion, that princes are unceasingly 
employed in undermining the liberties of their 

Bjntry, and that against a resistance, from its 
n nature occasional, uncombined, and often 
udicious, their systematic attacks are usually 
xessful. Hence, the decay of pubhc freedom 
1 of public morals ; and hence the iutroduc- 
non of abuses, which, unpercelved in their infan- 
cy, grow up to strength that defies reformation. 
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and> under the mask of friendsbip and ci peiee^ 
strangle every right and privilege of the peopk 

To guard effectually against the encroaduneili'l 
of the executive government, when the adwiCB 
are made under cover of corruption, is peih^ 
the most difficult problem of political scieBCCL 
Yet there are not wanting means by whicb, if 
steadily employed, such encroachments may be 
in a considerable degree repressed ; means iduck 
arc suggested by considering the several model 
in which the representatives of the people are 
usually reduced to dependence on the cfowh. 

Some representatives from indi^ncCt u^ 
more from avarice or extravagance, will, at al 
times, be disposed to barter their independence 
for such a sum of money as may relieve thea 
from present distress, support them in splendoar, 
or enable them to lay the foundation of an afflfr 
ent fortune ; and the management of a large r^ 
venue puts it in the power of administration to 
withdraw considerable sums from the exchequer, 
apparently for the public service, but, in reality, 
for the purposes of corruption, lliis abuse can- 
not, perhaps, be wholly remedied ; but, by keep- 
ing each head of the pubhc charge separate fitmi 
every other, by voting the supply for each de- 
partment on estimate, and by preventing any 
money from being issued from the exchequer, 
except on requisition of the minister of that de- 
partment to which it is issued, it may in a great 
degree be checked. 
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To guard against another species of depend- 
enc« in the representatives, a seat in the legisla- 
ture, or senate, ought to be incompatible with 
the possession of office ; with an exception, how- 
ever, in favour of the ministers of state, who, 
for reasons of public convenience, ought ex officio 
to be members, partly of the upper, and partly 
of the lower house. There would still remain 
sufficient inducements for men of talents to be 
ambitious of representing^ their fellow-citizens, 
although that honourable situation were a bar to 
the possession of lucrative otHces inconsistent 
with the guardianship of the public purse, and 
highly dangerous to the upright discbarge of 
their other duties. 

The chief source of influence, however, and 
that which it is most difficult to correct, is nei- 
ther in pecuniary corruption, nor in the power 
ot promoting the representatives themselves ; but 
in the various ways in which administration 
can provide tor the relations and dependants of 
its adherents. Aitcr every useless place had been 
abolished, and the emoluments of the rest re- 
duced to a fair and bberal compensation for la- 
bour and talents, still the number of remain- 
ing offices, if Ictl: at the disposal of ministers, 
might raise up an influence dangerous to the 
liberties of the country. But there seems no ne- 
cessity for leaving all those offices at the disposal 
of the crown. Another, and probably a much 
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better, mode of appointiDg and pEomotag Ae 
officers of the navy and army^ UMay be fba^ 
partly in length of service, and putly in Ai 
judgment of the officers of superior rai^ ; * sad 
there seems no reason why a similar mode if 
promotion should not be adopted in the dmc^ 
if a church establishment should be approved (i 
and also in many other departments of the stitb 
After all that such regulations can cfibdt 
enough, and more than enough, of influeooe «9 
remain to render chimerical those fear^ wUch 
have sometimes been expressed, of the motkn 
of the political machine being impeded by &fr 
tion, and of the legislature drawing to itsdf aB 
the powers of government. A great majoci^ d 
the people, and also of their representatives, are 
apt to fall in with the opinions, and to support 
the authority, of those in power. Independently 
of corruption, ministers have many auxiliaries^ m 
respect for their offices, in their superior infor- 
mation, and in that general indolence, that in- 
attention to public afiairs, and those active piv- 
suits of private emolument,, which are of them- 
selves preventives of any very persevering op 
position. To overcome all these habits^ and en- 
gage a majority in energetic measures against die 
government, would require no common convic- 
tion of the imbecility or rashness of the adminis- 
tration; particularly, as, in proportion to the 

• See Book II. Chap. III. § II. 
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diminution of ministerial patronage, that iqpecies 
of faction^ which, though originating in ambition 
or chagrin, disguises itself under the mask of 
patriotism, would also be diminished. 

Nor does there appear any danger of the le- 
gislature interfering with the rightful preroga- 
tives of the crown, when these prerogatives are 
no longer fit instruments of private avarice or 
ambition. Such attempts could scarcely be ren- 
dered popular in the nation, and would meet 
with the most formidable resistance in the good 
sense and moderation of the senate. But if it 
should still be apprehended, that, in a moment 
of irritation, or in consequence of a league be- 
tween the representatives and the senate, the 
government might be overturned, and the pro- 
per authority of the crown annihilated, a power 
might be granted to the king, similar to that 
vested in the president of the United States of 
America, of remitting laws for reconsideration, 
after which the concurrence of two-thirds of the 
members of each house should be required for 
their enactment. To confide an absolute nega- 
tive to the sovereign must either be nugatory or 
prejudicial : nugatory, if his dependence on the 
legislature be such that he cannot exercise his 
negative without entering into an unequal con- 
test, which, though it may occasion confusion in 
the government, must end in his own discomfi- 
ture i prejudicial, if it enable him to resist the 
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deliberate will of the nation, to persevere in mest- 
aures inconsistent with the public welfare, or to 
maintain abuses hostile to the free spirit of the 
constitution. 



BOOK 11. 



OF THE DUTIES OF GOVERNMENT. 



INTRODUCTION* 

The purposes of political society being to pro- 
tect the citizens from injury, to increase by com- 
bination the effects of individual exertions, and 
to improve the moral and intellectual faculties 
of man, the duties of government naturally ar- 
range themselves under these three heads ; but, 
in each, various subdivisions will be convenient^ 
on account of diversity either in the objects to. 
be accomplished, or in the means by which they 
must be attained. 

The injuries, against which government is in- 
tended to provide, arise, either from the injustice 
of the citizens, or from that of foreign states ; 
and injustice among the citizens may be repress- 
ed, either by an interference of the public calcu- 
lated to protect natural rights from violation, or 
by the infliction of punishment on those by whom 
they have been violated. Under this branch of 
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the duties of goverament, we have therefore to 
enquire, in the first place, into the Adnmustration 
qf Civil Lccw ; in the second place, into the Ad- 
fmni^tration of Criminal Lcnc^ and in the third 
place, into the means of National Defence. 

The occasions on which government may wish 
to combine the exertions of individuals for the 
general good, and the means that may be adopt- 
ed for this end, are various and compUcated. To 
examine them in detail would be inconsistent 
with the nature of these Disquisitions ; but, with 
a few exceptions, the duties of government, com- 
prehended under this head, may be reduced to 
two great classes ; first, the direction of the wealth 
and industry of the nation to their most beneficial 
employments ; and, secondly, the distribution of 
wealth among the citizens. One branch, however, 
of this last enquiry will, from its importance, 
require a more particular investigation, and there- 
fore we shall consider, in the third place, the pub^ 
he provisions for the maintenance of the poor^ 

When government has secured the citizens 
against foreign and domestic injuries, and di« 
rected the general force towards those objects 
which, while they are important to the public 
welfare, are scarcely attainable by private exer- 
tions, it is probable that the progress of moral 
and intellectual improvement may be safely left 
to the unassisted efforts of individuals. But, as 
in most countries it has been deemed requisite 
to encourage, or to superintend, these exertions 
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' of the citizens, it may be proper to examine, 

* first, the Institutions for the H^ducation of Youth, 

* and, secondly, the Establishments for the dissemi" 
' nation of Religious Opinions. 

^ The present Book will consequently be divi- 

^ ded into eight chapters. 



TOL« I. 



CHAPTER L 



Of the Admimstratlon qfGvil 



SECTION I. 



Of regular Systems ofLaw* 



Law, as distinguished from moral duty, zdiia 
to all actions, with regard to which the interf^ 
rcncc of spectators, whether in enforcing rjgfct, 
or preventing wrong, is just and proper. Tto 
interference, as has already been explained, • b 
condned to cases, in which direct injury is q>- 
prehended or has actually been committed. So 
long as the rights of others are respected, each 
jnan may act in whatever way he pleases } he 
may conduct himself in the most foolish, or even 
111 tlie most wicked manner ; he may ruin bis 
heallli, dissipate his property, and show himself 
callous to all the feelings of humanity ; not in- 
deed without exciting general dislike, contemptf 
or al)lu)rrence, but without rendering his con- 
4luct amenable to any kind of civil or criminal 
jurisdiction. 

• Book 1. Chap I. Sec. I. and IV. 
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When» however, injury is threatened, or com- 
flditted, spectators have a right to interfere be- 
tween the parties ; and, if the injustice cannot 
be prevented, either to replace thetn as nearly 
as possible in their previous situation, or to in- 
flict such a degree of pain or loss on the offender 
as may deter him and others from similar aggres- 
sions. The interference in the first mode is the 
origin of civil law, that in the latter of criminal 
jurisdiction. The distinction between these two 
branches of law is well exemplified in the case of 
libel. The oftender may either be sued before a 
civil court for damages, as a compensation to the 
person whose character has been defamed ; or 
he may be prosecuted criminally, and punished, 
according to the degree of his guilt, by fine, im- 
prisonment, or pillory. 

Wiicn government has been established, the 
dispensing of justice among Uie citizens is no 
longer entrusted to the casual interference of 
spectators, but becomes the province either of 
the people met in assembly, or of the richer 
and more powerful citizens, or of the prince. 
When the number of private disputes has increa- 
sed so much as to interfere materially with the • 
other occupations of the people, the nobility, or 
the sovereign, particular magistrates are appoint- 
ed to exercise this important function. The se- 
paration of the judicial from the other powers of 
government, while it secures a more patient hear- 
ing to the parties, is a check both on the wrest* 
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iog of existing laws to serve a present purposes 
and on the promulgation of captious and ambi* 
guous statutes, calculated to establish a tyranni** 
cal authority over the persons and property of 
the citizens. But, in as far as the judges hold 
their offices by an uncertain tenure, this check 
is incomplete. Dependent for their rank, and 
even their subsistence, on the favour of the peo- 
ple or the sovereign, they are under constant 
temptation to frame their decisions, not on 
grounds of equity or of law, but according to 
the fleeting passions of the multitude, or the im 
terests and partialities of the prince. The obvi* 
ous remedy for this disorder is to provide that 
the judges shall not be removeable from their of* 
flees, except in case of malversation regularly pro* 
ved, and thus to free them from all danger of de» 
gradation in consequence of the conscientious 
discharge of their duty. ♦ 

Even after this great and substantial im(mive« 
ment has taken place, it must be allowed that 
the power of deciding disputes among the citi* 
zens, and consequently of regulating, and even 
distributing, the whole property of the state, may, 
if unrestricted, be liable to most[dangerous abuses. 
Judges may have private partialities iucoQsisteni 

* It is trulj astonisbiog that the Icgislaton of France, jn 
1791, sliould have rendered the judges dependent on popular 
favour; particularly as these judges were to decide according 
to a fixed system of law, which the people could never follow 
into all its refinementi* 
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with a fair examination of tbc case; thfy may 
be influenced, through hopes of advancing them- 
selves and their relations, to oppress a person ob- 
noxious to the court; or they may be induced, 
by avarice or solicitation, to sacrifice the dictates 
of conscience to their own interests, or the de> 
sire of gratiiying their friends. 

In process of time, however, there arises a re- 
gular system of law, by which the opinion of the 
judge is directed and controuled. Tliis system, 
which, from rude and simple maxims, rises at last 
to a connected and copious collection of rulen* 
consists of two ports ; of consuetudinary, or, as 
it is usually styled, common law, and of statutes. 

Consuetudinary law, having it;* origin in tlio 
authority naturally attached to sent ences pro- 
nounced in former disputes, and to the opinions 
delivered by the most respectable lawyers, must, 
to a certain extent, be co-eval with the cstabhsh- 
juent of civil courts. 

It is natural for a judge, when a. cause invd 

ig considerable difficultyis brought before him 
to enquire into the opinion of the best law wri- 
ters, and into tlic nature of the awards which 
in analogous cases had been pronounceiL To 
examine these authorities, and ascertain by strict 
analysis how for the views of equity, by which 
the former decisions had been guided, were ap- 
plicable to the present suit, is like discussing the 
ment with an impartial friend, and eliciting 
truth by a comparison of several opinions.' 
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For this puipose, among others, it became eaah 
tomary for courts to record their decisions, after 
which judges would seldom have sufficient coin 
fidence in themselves to give sentence, without 
enquiring into the views of equity, or maxims of 
law, that had influenced the awards of their prede* 
cessors. When such decisions were conformable to 
the impressions on their own mind, they would 
proceed to judgment with more satisftction to 
themselves, as well as to the litigants ; but when 
they were at variance with what they thought 
substantial justice, they would consider it as their 
duty to revise their opinicms with the utmost care, 
that they might either discover the ciremnstan- 
ces by which the cases were distinguished, or 
be able to point out the sources of the former 
error. This is the natural and early authority 
of precedent, to serve as a guide and assistance 
to the judges, not to bind down their opinion, 
and fetter their decisions : but in proportion as 
the number of concurring judgmentson any point 
is increased, their authority will be strengthened, 
till at last it will appear presumptuous for one or 
a few judges to set up their own views against 
the accumulated wisdom of ages. 

The separation of law, as a distinct profession, 
has, at the same time, a tendency to give addi« 
tional influence to consuetudinary law. It is im* 
portant for the interest of their clients^ that law- 
yers, through minute acquaintance with the prin- 
ciples of old decisions, and the opinions of ceie- 



OP CIVIL LAW. 279 

brated raemljers of the profession, sljoultl be (jua. 
lifted lo adduce all the precedents applicable to 
the matter at issue. The acquisition of thi 
knowledge requires much labourand study, whili 
its application demands the most re6ned ingi 
Duity in discovering similitudes to those prea 
dents which arc favourable, and distinctions fronjt^ 
such as arc adverse. Compared witli this, all 
otlier branches of the profession are simple and 
easy. Accordingly, it is to his expertness in this 
exerciseof memory, of judgment, and not unfre- 
quently of imagination, that a lawyer chiefly 
trustsfor emolument and fame. Minute acquaint* 
ance with the nature of tbrmer decisions, an* 
with the exact point, sometimes almost cvanej 
cent, by which those that appear contradictor] 
may be reconciled, or those that appear siniiln 
may be distinguished, is what be is mostanxtous 
to display ; and precedent is what he comes at last 
to consider as the only proper sanction of any 
award. The law is gradually formed into a great 
system, which, if not entirely consistent in all its 
parts, is rendered apparently so by refinements, 
fictions, analogies, and metaphysical subtiltics; 
and justice with regard to the particulai' matter 
in dispute is considered as of very inferior Im- 
portance to the beauty, order, and stability of 
the law. Judges, educated in the habits of law- 
yers, and controuled by the opinions of the bar, 
are at the utmost pains to conform to precedent, 
~ , when prevented from doing so by palpable 
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absurdity, to devise some distinction between the 
cases, which ms^ serve as a ground of permanent 
exception to the general rule. Thus, the rules 
and exceptions of law become the object of aa 
intricate science, which, whatever maj be its 
merits in other respects, is extremely ingenious^ 
and to a certain degree precise ; and this preci- 
sion controls that discretion in the judges, which, 
if always directed by probity and wisdom, m^t 
dispense more equal justice among the parties, 
but which • various temptations, acting on the 
weakness of human nature, might lead them to 
abuse. 

Statutes are probably posterior to consuetudi* 
nary law. Man, especially in a rude age, seldom 
provides against evils from mere apprehensioD. 
Even after injury has been sustained, and the 
propriety of guarding against its recurrence might 
be thought apparent, he is frequently prevented, 
by prejudice, or indolence, from applying a 
prompt and effectual remedy. Accordingly,* no« 
thing is more common, than that practical in* 
conveniencies, springing from the vagueness and 
contradictions of common law, or even gross in- 
justice, arising from the authority of rules and 
maxims inconsistent with the state of manners 
and opinions, should be submitted to for ages 
before a remedy is applied by the legislature. 
But, whenever a statute is enacted, it necessarily 
supersedes all such customs, however, ancient 
and universal, as are adverse to the meaning ol* 
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its 4>rovUions. It is the declaration of a general 
rule by the highest authority in tlie state, by that 
power which is held tu represent the will of Uic 
aation. 

The law, thus composed, partly of decisions 
of former judges or opinions of the most respect- 
ed lawyers, and partly of statutes enacted by the 
legislature, forms a body of rules for the direc- 
tion of the courts, which, being open to all, 
may be consulted in cases of dirticuUy, and may 
regulate, in the most impartial manner, the con- 
duct of the citizens. It is no doubt highly desi- 
rable that these rules be consonant to justice j 
but it is perhaps still more important tliat they 
be accurate and uncbatigeabte. lie, who in aware 
of tlie consequences, may usually act in such a 
way as to secure himself against the known in- 
justice of a ()Ositivc rule : but if decisions be 
fluctuating and inconsistent, a man may find 
himself in error even when most anxious to yield 
obedience to the laws of his country. The un- 
certainty of law, at the same time, by holding 
out to both parties reasonable hopes of auceess, 
affords tlie greatest encouragement to litigation, 
and, by lodging dangenms powers in the hands 
of Hie judges, tends to corrupt public justice at 
its source. 

It must be acknowledged, however, that no 
S)'stem of kw has reached, or ever will reach, 
tliat perfection which could remove alt uncer- 
tainty regarding the issue of a law-suit, and all 
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discretionary power in the judge. The matter 
in dispute must be simple indeed, if decisions 
adverse to each other may not be found, or opi^ 
nions inconsistent with these decisions detected 
in the writings of eminent lawyers. Nor is this 
discrepancy in authorities the chief source c^tbe 
acknowledged uncertainty of law. No two cases 
resemble each other in every point When a dis* 
pute occurs, it will be similar, in some respects^ 
to a cause formerly decided in favour o{ the 
plaintifi^ and in other features, to one in which 
judgment was given for the defendant ; or per- 
haps it will contain specialties not to be found 
in either. Before it can be known which of these 
precedents, or whether any of them, strictly ap- 
ply, it is necessary to analpe the former deci- 
sions ; to ascertain, from the nature of the plead- 
ings, from the opinionsH)f lawyers, by ,nice dis- 
tinctions, analogical reasonings, or a reference 
to established maxims and fictions of law, on 
what particular facts and principles the several 
awards were, or ought to have been, pronoun* 
ced ; and carefully to separate all essential cir- 
cumstances from their numerous concomitants. 
Having done this, we must compare each prece- 
dent, divested of its casual accessories, with the 
present case reduced to an equal simplicity; 
and if it be found that essential points! of opposite 
decisions enter into the present suit, then we 
must judge to which of the precedents it is most 
analogous, or whether the judgment should at- 
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tempt to reconcile and embrace the whole. In 
this most intricate process of thought, there is 
evidently the greatest room for hesitation and 
doubt, and the best informed lawyers will fre- 
quently be unable to conjecture on which side 
victory, after a long and arduous conflict, is 
likely to declare. 

In the construction of statutes, too, there is o& 
ten room for diversity of opinion : A law made 
on the spur of the occasion, to remedy some ex- 
isting evil, may be drawn up so as to bear on 
cases not in the contemplation of the legislature ; 
or its phraseology may countenance exceptions, 
which, if admitted, would disappoint the inten* 
tion of its enactment. A certain latitude in the 
interpretation of statutes must, in such cases, be 
left to the judges, and this discretion will gradual- 
ly be extended to other laws more precise in their 
expression, but either palpably absurd, or incon- 
sistent with present manners, or at variance with 
the general system of law. Judges must, in a 
manner, enter into the breasts of the lawgivers; 
they muat consider the occasion of the statute^ the 
evils it was intended to remedy, the advantages 
it was intended to secure ; and, disregarding it$ 
literal meaning, they must endeavour to pene- 
trate into its spirit and views.^ In doing this, 
however, they become almost legislators j and 
may, either from ignorance or design, extend or 

* See Blackstone's Conim. Introd. Sect IL 
1 
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restrict a statute, so as to fiivour their own ideas 
of law, to serve the interests of their friends, or^ 
with more honourable views, though as mischie* 
vous effects, to prevent injustice in the partico* 
lar case, at the risk of introducing perpleiitj 
and contradiction into the legal code. 

This want of precision inherent in the natore 
of general rules, whether formed bj precedent 
or by statute, is much inci*eased bj the difficulty 
of ascertaining the exact merits of the case. Af* 
ter every possible circumstance, both in tlie pro* 
cedure and in the law, has been accurately fix* 
ed, the state of the fact must be left to the im* 
pression made by the evidence on the minds of 
the judges. Here there can be no check on 
partiality ; and it is, perhaps, of less consequence 
than might at first appear, to guard against 
abuses in the exposition of law, if the judges be 
left entirely uncpntrouled with regard to the na* 
ture and proof of those circumstances on which, 
as facts already ascertained, the application of 
the law must proceed. It seldom happens that 
both parties agree in their statements of the ori- 
gin and progress of a dispute. To reccHicile 
their contradictory averments, and ascertain the 
real nature of their difierence, evidence must be 
adduced, and, according as that evidence mny 
iubstantiate or overthrow their several idlega- 
tions, different rules of law will become applica- 
ble. The judge, too, in his decision, may not al- 
ways sufficiently discriminate the law from the 
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1 &ct» and hence will arise not only inextricable 
I dijfficulty in reviewing his sentence, but also con- 
I fbsion in the precedents, while, in future law^r 
I suits, one party will contend that the judgment 
r proceeded on maxims of law, and the other 
that it was framed on the special meritf of the 
case, 

A system of law, accordingly, although reare4 
with the greatest care and intelligence, i^ aim- 
ing at precision, it profess to disregard equity 
when inconsistent with the perfection of general 
rules, must still leave an uncertainty in the re-j 
suit of civil actions which will encourage litiga- 
tion, and expose the rights of the citizens to thQ 
ignorance, partiality, and corruption, of the 
judges. If, on the other hand, it temper law 
with equity, it must still fiirther multiply all those 
evils. In either case, so much must be confided 
to the integrity of the judges, that each party 
will solicit them in private, and endeavour to 
* bias their opinions by other considerations than 
those of justice or of law. In France, before the 
revolution, this practice prevailed in the most 
open and shameful manner : every litigant emt 
ployed the most powerful, most insinuating, or 
most beautiful of his friends, to visit the judges 
before they gave tlieir decision, and even the 
least corruptible administrators of justice (such 
is the force of custom and example), came to 
xx)nsider a levee of the great, not as a refiectioi^ 
on their probity, but as a flattering homage Uf, 
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their rank and talents. In other countries, where 
this open infamy has not prevailed, there is rea« 
son to fear that recourse has sometimes been had 
to influence of a more private, but not less de- 
grading, nature. 

One of the most obvious means of guarding 
against the partiality of judges, is to increase 
their number so much, as to make it improbable 
that those, who might happen in any manner to 
be connected with the parties, should outvote 
the impartial members, or that any bribes which 
could be afforded should gain over a majority to 
the side of injustice. To this, however, there 
are many objections. An augmentation of the 
number of judges is, perhaps, more likely to in- 
crease, than to diminish, their subserviency to 
the court. Each will be anxious to establish « 
claim for favours to himself or his relations, by 
exceeding the compliances of his brethren ; and 
when infamy is divided among numbers of re- 
spectable rank, it would seem that, in the public 
estimation, no portion of it attaches to any indi- 
vidual. It is true, that, in the great majority of 
civil actions, neither government, nor any power- 
ful individual, has * an interest in corrupting the 
justice of the country ; but it is chieffy for the 
protection of the citizens in the comparatively 
few cases in which undue motives may be dread- 
edy that precautions are requisite ; and in these 
cases the multiplicity of judges can affi>rd no se- 
curi^. 
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With regard to the ordinary administration of 
justice, all the consequences of increasing beyond 
a certain point the number of judges, are detri- 
mentaL The advisers of the crown, believing 
that the appointment of a few persons of great in- 
fluence, though inferior talents and acquirements, 
will pass unnoticed by the public, and produce 
little real inconvenience (their judgment being 
enlightened, and their errors corrected by the 
superior abilities and information of their col- 
leagues), may be apt gradually to fill the bench 
with men despised by the bar, contemptible to 
the nation, and in every respect unqualified for 
the exercise of their important functions. The 
consultations, too, of a numerous bench, while 
they retard the business of the court, will be 
apt, from the desire of victory natural to man, 
to take the appearance of a debate, in which 
every trick of disputation will be employed, and 
the opposite doctrines and views of the fact will 
alternately be held up to ridicule. The weak, 
ignorant, and careless among the judges, if they 
attempt to think for themselves, must always be 
in danger of error, and often expose themselves 
to derision ; should they, on the other hand, ar- 
range themselves under more active and intelli- 
gent leaders, the decision will depend entirely 
on a few, and the court will become a theatre o£ 
petty faction, equally subversive of justice, and 
inconsistent with the maintenance of public re- 
spectf Nor is this all ; he who is unsuccesafi^ 
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will attribute bis defeat to tiie absence of % 
ticular judge, to the intliience of the op| 
counsel, to a hasty opinion of a leaiUng mi 
of the court, to tlic iguorance of some, 
misapprelicDaion, or partiality, of others ; 
thing, in short, but the want oi" justice ii 
cause. Tlie debate will fumi&h him with 
hopes, and he will endeavour, by every 
vaiice which chicanery con devise, toprocuuBft 
rehearing, or, in some other mode, to prdimt 
law-suit, witli regard to which the opinioo itf ■ 
part of the bench confirms his self-del urioD. 
It is obvious tlut decisions pronounced tarft 
I majority ofa numerous bend) must frequestlTifr 
' jure the regularity andpreci»on of legal nnrtaHK 
Amajority, tliough concurring in the same Mwai, 
may do »o on grounds not only ditlereiit, but 
coiicilcabte witii each other : some on 
ter of fact, others on tlie constructioa of 
tutc, one ou the application of a former 
dent, and another ou some general : 
presumption of law. Had the opinions 
Iccted on each particular point, perimpa J 
lia\e been ibund, that on every one of 
niajurity of tlie judges would have voted 
that pai-ly, to whom tlie same judges, by 
general decision, decreed the victory. Ht 
such a sentence afterwards to be adduced 
ihorily? How i« its bearing on the varioi 
9 connected willi the case to be 



pica c 



i apprecial 



i it be vievi-ed in the aggregate, it spesla J 
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langUAgCt if in its separate partH, another. In 
the first view, it is inapplicable to any future 
<juestion diiierlng from it in the slightest cir- 
ciunstaoce ; in the latter, it must be taken from 
imperfect reports of the speeches of the judges, 
or perhaps searched for in motives, which, aU^ 
though unavowed, Influenced the members of \ 
the court In this inextricable confusion, the i 
advantages of systematic law are gune, ami the 
judges are left without control, the people with- 
out a guide, among imperfect and inconsistent 
precedents. In Scotland, when fifteen judges sat 
tipon the bench, this was universally acknow- 
leged to be the most obvious, and most injuri- 
ous, defect in the administration of justice; and 
accordingly, in all the proposals for correcting 
those delects, the restriction of the number of 
judges formed a part, with regard to which no 
diffi;rcnce of opinion arose, except as to the ex- 
tent to which the reform should be carried. 

As a more powerful check on the partialities 
of judges, recourse has been liad in England to ] 
the institution of juries, to whom, after various ' 
pleadings, by which it is attempted a priori to 
establish the law uf the cose, the facts are sent 
for trial. Several advantages attendli^ this !»• 
stitution are both obvious and important. The 
jurors, unknown till tlie commencement of the 
trial,cho5en from a larger list previo usiy commu- 
nicated to the parties, liable to challenge on any , 
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reasonable ground of suspicion, and excluded 
from every kind of influence after their nomina* 
tion, are guarded, as completely as precautions 
can guard them, from every approach of partiali* 
ty or corruption. Nor, according to the theory 
of the institution, are any functions entrusted 
to them, to which plain common sense, with 
good intentions, is not tuUy competent. In many 
cases, men engaged in the more active scenes 
of life, who have experience of the matters in 
dispute, will be better qualiiied to weigh the evi- 
dence, than judges to whom the whole subject 
and its phraseology are entirely new; and where 
reparation in damages is sought, it is likely that 
a jury, chosen from the same ranks in life, and 
exposed to similar injuries, will be better able 
to appreciate the real loss which has been sufier- 
ed, than those, who, by their employments and 
habits, are removed from the business, and in 
some degree from the feelings, of common life- 
Other advantages have arisen from the intro- 
duction of juries, which, though not peculiar to 
that institution, have never been so completely 
attained by any other. Judges, partly from in- 
dolence or hurry of business, and pardy from 
their attention being too much engrossed by ab- 
stract principles of law, are extremely apt to &11 
on devices, by means of committees or commis- 
sioners, lor having tiie witnesses examined in pri^ 
vatc, and the depositions afterwards submitted in 
writing to their consideration. That tliis is a 
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CM17 defective mode of taking proof can scarce- 
E* ij be doubted. As much may frequently be 
^drawn from the manner in which witnesses give 
t : their evidence, as from its substance, and, in 
^ cases in which proof is opposed to proof, and 
e each consistent in itself, there is scarcely any 
s other means of ascertaining the truth. Nor is it 
. possible, even with the best intentions, so to state 
the import of evidence, as to prevent many mis- 
apprehensions of its nature, or strength, which 
other answers and further details would have ef- 
fectually removed. When the commissioner has 
any biasj he may easily state the evidence in 
a manner apparently candid, but calculated to 
convey a false impression of its nature ; and 
the counsel of one of the parties, from inat- 
tention or want of acuteness, may be unable to 
point out with precision the fallacy of the state- 
ment. The institution of jury trial, as practised 
in England, requires that all the witnesses be 
examined in open court, before those who are to 
decide according to the evidence, and by thus 
enabling a juryman to investigate any point which 
he does not fully understand, precludes, in as far 
as possible, mistakes respecting the credibility of 
the witnesses, or the import of what they meant 
to declare. 

It is also of the utmost consequence to the 
precision of consuetudinary law, that the exact 
and extent of the decisions, which are 
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one day to become precedents, ht aocuntdy» 
certained. But, if both the fact and the law b 
submitted to the same tribunal, this can scared^ 
be effected. It will always remain matter of dodi 
how far the decision was grounded on the one^ 
and how far on the other. The prec:edent8 lA 
therefore become more contradictory, or at letft 
more difficult in their application to new can 
involving some variety in the circumstances^ and 
the advantages attending the structure of BTd' 
gular system of law, whether in guaidii^ agpinst 
partiality, or discouraging law^suits, wSl be ma- 
terially impaired. But when the general rule of 
law is to be determined by one set of men, and 
the particular facts of the case by another, tiwK 
two branches will be kept distinct, and eadi di- 
vested ofall extraneous considerations, bywhidi 
the attention might be distracted, or the jo^g* 
ment perplexed. This is, at least, the tlmvft 
though it may not always be the practice, of Ae 
English courts. The law is committed to the 
judges, and the facts to the jury, neither of whom 
ought to interfere with the province of the other. 
Whether the same advantages might bepio^ 
cured by the establishment of separate judges lo 
try the law and the fact, it must be difficult, in 
the absence of direct experience, to decide. It 
is not improbable that juries, bringing with them 
that ardour which usually accompanies the dis* 
charge of an occasional duty, may investigate a 
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[ matter of fact with more perseverance than fixed j 
t JMdgeSt *ho, tliough they might acquire greater , 
[,expertnes3 at detecting fraud and weighing con-' I 
'[ tradictory testimoDtes, would be less anxious with \ 
j r^ard to each particular issue, and more apt tOal 
, fetter themselves in their enquiries by inijexible^ 
rulea of evidence. Nor would it be easy to coiWv 
fine a court, instituted for the special purpose ofn 
trying the facts, to the branch of the cause sub-« 
nitted to their decision. Instigated by that am- 
bition of extending its jurisdictiou which seemsM 
natural to all courts (and which is so fully and ^i 
amusingly illustrated by the fictions devised byi< 
the courts of King's Bench and Exchequer, t»l 
encroach on that of Common Pleas), ' and hnd-l 
ing opportunities in the connection which always^ 
exists between tlie law and facts of a case, each4 
of the courts would gradually infringe the juris- 
diction of the other, and, in process of time, con- 
siderable uncertainty might prevail both with re- 
gard to the nature of the precedents, and 
powers of these separate courts. 

Were it possible, then, in all, or in many, in-^ 
stances, effectually to detach the matter of facti 
from the points of law, it would appear that the J 
institution of jury trial in civil causes, would be 4 
well entitled to all those commendations lavished 
upon it by English lawyers. But so complete a '< 
separation is seldom practicable. Until the ex- 



• See BUcbtone's Comm. Smk VI. Chap. IV. 
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act state of the dispute has been ascertained by 
evidence, it is vain to quote precedents, and sel* 
tie abstract points of law, perhaps inapplicable 
to the case. Nor in a country governed by sys- 
tematic law, is it possible to ascertain the real 
intention of parties, without taking into consider^ 
ation those precedents, statutes, fictions, and inter^ 
pretations, with which all the inhabitants are pre- 
sumed to be acquainted, and by their knowledge 
of which they are held to be guided in every 
transaction of their lives. Accordingly, after all 
the previous pleadings of the English courts in- 
tended to simplify the question, to ascertain where 
the dispute really lies, and to detach the fact 
from the law, a general issue, *' which leaves 
every thing open, the fact, the law, and the equi- 
ty of the case,''* is usually sent to a jury, assist- 
ed, or rather directed, by the judge. 

How far a jury may be fitted to try causes of 
this description is extremely doubtful. Tliat men 
employed in the ordinary business of life shodd 
acquire competent knowledge of a science, to 
the study of which the labours of a whole life are 
scarcely adequate, it is absurd to pretend ; yet, 
confiding in their superficial knowledge^ or feel- 
ing a natural repugnance, when tliey are sworn 
to the exercise of their private judgment, to a 
tame acquiescence in the opinions of others, they 
may occasionally reject the doctrines taught from 

* Black8tone> Comm. Book III. Chap. XX. 
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^ ^e bench, and bring in a general verdict irre- 

^ concileabletothe laws of the land. Of this power, 

I however .unfit they may be to exercise it, no re- 

i gulation can deprive them, without, at the same 

rtime, rendering the institution of juries a mere 

I form, and leaving the whole of the cause in the 

' hands of the judge. Were all verdicts special, 

barely finding the several facts that had been es* 

tablished by evidence, the task would remain of 

estimating the effect of these several facts upon 

the general question ; and it is usually in this 

balancing of facts of different importance, some 

favourable to the one party, others to his oppo- 

nent, that the difficulty of decisions altogether 

lies. Although, therefore, it has been solemnly 

decided that the judges determine the law, and 

the jury the fiict, the power of the former is, in 

practice, reduced to directing the jury, who, 

paying only such deference as they think fit to 

these directions, pronounce a general verdict on 

the whole merits of the case. 

But when the jury venture to decide, in oppo- 
sition to direction, they will usually have deci- 
ded in opposition to law. They are confessedly 
unqualified to understand an abstract system. 
It is universally admitted that there are *^ cases 
** of strict right, or summumjus^ where the rigor- 
^* ous exaction of extreme legal justice is hard- 
^< ly reconcileable to conscience.''* In such cases 

* Blackstone's Comm. Book IIL Chap. XXIV. 
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in particular, unlearned jurymen, who have not 
acquired the habit of disregarding equity when 
put in competition with the regularity of prece- 
dent, will be apt to incline to the side of con* 
science, and to disregard even the best establish- 
ed principles of law. But, by doing so, they 
must unsettle former maxims, and introduce end- 
less confusion between the dictatesof natural jus- 
tice and those rules which have grown out of 
practice, whose origin may be in customs disused 
and even forgotten, but which are so interwoven 
with the system that they cannot now be separa- 
ted from it without ruining its texture* 

In most instances, indeed, the jury will take 
the law from the judge, and, in doing so, they 
will be apt to take from the same quarter the 
facts, blended, as they frequently must be, with the 
law. They will sit on the trial without apprecia- 
ting the legal amount of the proof^ or under- 
standing its bearing on the various precedents 
adduced by the counsel ; and at last they will re- 
turn a verdict which will be a mere echo of the 
judge's charge. From such a jury, it can hardly 
be contended that any considerable advantage 
will be derived. On the contrary, it may be 
feared, that, by becoming a cloak to conceal the 
power of the judge, and by freeing him from re- 
sponsibility, the institution of jury trial may en- 
courage him to risk doctrines, to mistate evi- 
dence, or to confound and perplex botli, in a 
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Ider manner tkan otherwise he would h&ve 
ptured to do. 

1 England there are prormons, by trill oTex- 
btions, and writ of error, for correcting atty 
1 mistakes of the judges, and new trials are 
Bled, when there appears any error regard* 
( the fact. The first of these correctives, 
, has now in a great measure fallen into c 
, and neither it nor WTits of error have i 
connection with the institution of juries, but might 
equally, or perhaps more easily, be resorted ti^ 
if the decision were altogether left to the judge. 
The granting of a new trial is wholly at tlie dis- 
cretion of the judges, and though it may be a 
necessary preventive of errors tending to onset* 
tie the system of law, it, in a great measure, de- 
stroys the independence of the jury. When a ver- 
dict has been given against tlie opinion of the 
judge, whether on a point of law or of fact, his 
report of the case and of the evidence usually 
induces his brethren, who know nothing of ei- 
ther hut from his statement, to grant a new trial ; 
and as it is very unhkely that a second jury will 
be found as obstinate or as conscientious, call it 
^urhich you will, as the first, the effect of giving a 
^^krdict contrary to direction is only to increase 
^^pe delay and expenses of the suit. 
^B Aflcr all, then, reasonable doubts may be en- 
^flertained, how far the institution of jury trial in 
civil suits is attended with all those advantages 
which Imve been attributed to it In causes re- 
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quiring professional knowledge, special juries, 
composed of persons conversant in the particu- 
lar branch of business, are indispensable, and 
-when damages are sought, a verdict of impartial 
men, in the same rank with the parties, is moft 
satisfactory than the opinion of a judge. But as, 
in ordinary cases, no accurate separation of the 
law from the fact is practicable, the jury must 
either follow implicitly the direction of the judge, 
or incur the hazard of unsettling the Jaws of the 
country. 

Amidst this perplexity, fearful of leaving the 
whole administration of justice to the uncontroul- 
ed discretion of judges, and apprehensive, on 
the other hand, that jury trial.may either produce 
the same effect in a more concealed, and there- 
fore more dangerous, mode, or that it may weak- 
en and confound the ascertained principles and 
maxims of consuetudinary law, it maybe proper 
to enquire, whether it be really necessary to es- 
tablish any system of abstract law, and to decide 
disputes on other grounds than the merits of 
each case, and the unalterable dictates of natural 
justice. 
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SECTION ir. 

Of Decisions according to Equity^ 

m 
I 

When judges are appointed, whom the parties 
may have an opportunity of influencing in pri- 
vate, or whom the government may control, by 
the prospect either of further advancement to 
themselves, or of promotion to their fiimilies, 
every possible check on venality is indispensa- 
ble ; and among these, the precision c^ law, 
whether statutory, or consuetudinary, holds a 
most distinguished place. But, were decisions 
to be given by juries, appointed with fairness, 
and prevented after their appointment from ha- 
ving communication with the parties, the pos- 
sibility of corruption would almost be removed, 
and it might be less certain that their proceed- 
ings would require to be directed, either by llie 
declared will of the nation respecting anticipa- 
ted questions, or by former decisions of analo- 
gous disputes.* The purposes of society may, 
no doubt, requii'e the introduction of some rules, 
founded not on obvious justice, but on views of 
policy, and those rules must be declared by sta^ 
lute ; but it is not equally clear, that, when the 

• See HarriDgton'8 System of Politics, Chap. IX, Aphor- 
isms 8th, 9th, and lOth ; and his Oceana, at the 
of the first part of the XVelimioarics. 
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dictates of equity arc plain and satisfactory, re- 
course should be had to any other authority. 

The principles of natural justice stand in need 
of no sanction either from statute, or consueta- 
dinary law. Their authority, resting on the un- 
alterable distinctions of right and wrong, can 
neither be increased nor diminished by man. 
On pretence, however, of establishing inorcpl^n 
and intelligible rules, equity is sliacklcd by a 
multiplicity of precedents and statutes, and that 
which ought to be level to the understanding of 
tlie people, is reared into a subtile and most in- 
tricate science. By this means law>suita are pro- 
bably multiplied and prolonged ; while it may be 
doubted whether rectitude of decision, the only 
compensation for such evils, is secured. 

No man, however accustomed to seir<dccq>- 
tion, can be at a loss to discover the light in 
which his actions will appear to an impartial 
spectator : nor will it be diiGcult for him to an- 
ticipate, with regard to his claims against others, 
the award which a jury, looking only to justice 
in the present dispute, will pronounce. He may 
be mistaken respecting the strengtJi of the evi- 
dence which he can adduce, or he may be igno- 
rant of the defences that may be opposed to bU 
claim ; but whenever he has ascertained the real 
fa^ts, as they will appear upon trial, he will know 
what decision he has to expect.* One great 

• "Tlierc i* no difficulty at nil in judging of an/ case whai- 
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"ce of self-deceit is thus cut off. He who is 
«re that he cannot prove his own cttunaa to be 
unded in justice, or that he cannot resist those 
of others on the acknowledged principles of 
equity, wilt readily relinquish a hopeless contest. ■ 

Under an abstract system of law, this is by n 
means the case. A man may be certain of th©-' 
justice of his cause without being assured of the 
result : he may acknowledge its iniquity, and 
yet entertain hopes of success. There is no cri- 
terion on which he can safely rely. In place of 
the unequivocal testimony of his own conscience, 
he is referred to the enormous mass of statutes^ 
explanatory acts, precedents, exceptions, com- 
mentaries, law authorities, and legal analogies, t 
How is he to find his way in this wilderness of 
law ^ Even the study of a whole life can give 
but a very incomplete acquaintance with this 
tremendous apparatus of justice ; and if the 
cause be complicated, there are so many aspects 
in which the subject may be viewed, so much 
room for the nicety of logical or of verbal difr. 
tinction, so many authorities warring with each 
other, that the opinions of two lawyers, per- 
fectly impartial in the dispute, frequently dis< 



tver, according to DMural equity." — Huriingian't Sytten 
Jtjhtmcs, Chap. IX. Afihorism il/t. 

C\ " Multiplicity at lavrB, being a multiplicity of soares foi 
i people, causes a corruption of government." 

Han. Sya. uj PoUtict, Gtap. IX. Aph. I«. 
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agree. To an uneducated man, tlicrefore, it 
must appear altogether an affair of chance, on 
which side the decision will ultimately rest. 
Even witli the conviction that he is in the wrong, 
he may persevere in his claims, counting the ex- 
pense no more than may be risked for the chance 
of success. The intricacy of law has shewn the 
dishonest a possibility of enriching himself by 
chicane, and he may well take the risk who 
ventures a stake which his conscience informs 
him is already lost. 

Even should both parties be honest, in what 
IS unfortunately no uncommon meaning of the 
word ; should neither wish to take any advan- 
tage disallowed by law ; still the inconsistency 
of the precedents, some legal maxim loosely ap- 
plied, some fanciful analogy, or subtile distinc- 
tion, will give plausibility to that self-delusion 
€0 natural to man. It has, therefore, been truly 
said, that the certainty of law is of more conse- 
quence than its justice. But perhaps the only 
way of attaining this certainty is to render it 
just, to tlirow away your enormous folios, and 
xefer to the judge within the breast. 

The necessity of consulting lawyers arises, in 
a great measure, from the accumulation of sta- 
tutes and the intricacy of consuetudinary law ; 
and those consultations have in general a power- 
ful effect in encouraging law-suits. Nor can in- 
tcgrity in the lawyer guard against this necessary 
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! consequence of bis profession. The party is so 

I . apt to give a false colouring to tlie whole trans- 

^■etion, he dwells so much, even uuintentioiiaily, 

^H^ the fitvourable circumstances, passing slight- 

W^ over those that are adverse, that the lawyer's 

opiuion is given on a case resembling, hut in 

many respects differing from, the truth. Were a 

friend consulted who knew something of both 

parties, if not of the particular transaction, who 

could make nlluwance for the sanguine temper 

of the one, and draw probable inferences from 

tlic character of the other, who had it in his 

power to investigate all the circumstances, and 

to enquire into the opposite statements, useful 

and judicious advice might be procured ; but a, 

lawyer, ignorant of every thing respecting the 

disputCi except the partial statement laid before 

hiui, must almost of necessity Hatter his client 

with hopes of success. 

The habits of a lawyer also lead him to aid the 
plusion natural to an interested party. His 
^ule life is spent, not in the impartial examina- 
lon of opposite, opinions, but in searching for 
ingenious and plausible arguments. That his 
pleadings may be animated, he first seeks to im- 
pose upon himself} he is accustomed to colour, 
as highly as he can, the facts on one side, and to 
seek escapes, by misrepresentation and ridicule, 
irora those on tlie others he habitually attends 
more to tlie plausible than the true ; he dazzles 
r the brilliancy of his fancy, confounds by tht 
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boldness of his assertion, and bewilders by the 
sophistry of his logic. Of all men, he is the most 
unfit to form a calm and dispassionate opinion : 
From the moment he begins to study tlie case^ 
he also begins to search for topics of eloquence 
or of argument ; and when he ought to be a 
judge, he is merely a pleader. 

We may add with truth, tliat a lawyer has al- 
ways an interest, though not a sordid interest, 
in the promotion of law-suits. The most re- 
spectable members of the profession are apt to 
prefer to the casual interests of a client, that 
system of law, on which they consider the whole 
security of property to depend. If there be any 
thing novel in the case, if it promise to set at 
rest a controverted principle, or to complete 
and round a system, they will be under a strong 
temptation to advise the bringing of even a very 
hazardous action. " It is a pretty point to try** 
used to be the answer of a country attorney, and 
the same consideration, without being announ- 
ced, may secretly bias the judgment of more re* 
spectable lawyers. 

In a great majority of instances, the inferior 
members of the profession are first consulted, and 
by their advice the first steps are taken. When 
this is the case, the opinion of counsel is an un- 
meaning formality ; the hopes of the party are 
so much excited, his hatred of his antagonist so 
exasperated, his vanity so engaged in the sup- 
port of his assertions, tliat no advice could turn 
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from bis purpose. His partial statement of 
' fiicts will be dressed up by his attorney, and sup- 
ported by every argument which ingenuity can 
suggest; and the counsel, thus deceived on all 
hands, and perusing a pleading in place of a fair 
representation, can scarcely fail to give his sanc- 
tion to what has already been resolved. It i3 
surely no great breach of charity to suspect that 
inferior attorneys, when only they have an op- 
portunity of enquiring into the truth, will fre- 
quently pay more attention to their own emolu- 
ment, tlian to the interests of their clients, and 
that they will be disposed to give advice at once 
agreeable to their employers and profitable to 
themselves. Should the result be the reverse of 
their prediction, they can shift the blame from 
themselves on that uncertainty of law, which, 
notwithstanding the boasted perfection of the 
system, experience has rendered proverbial. 

Next to the prevention of law-suits, the short- 
ening of their duration is of the greatest import- 
ance to the general welfare, and this likewise i 
would be effected by the proposed simpUficatton 
of law. The proof, at present, contributes very 
little to lengthen a process. In England it is 
laid before a jury in a few hours j in Scotland, 
it is taken, in as short a time, by one of the 
clerks of court ; but in both countries the 
rest of the procedure is endless. A cause is 
branched into infinite ramifications. In each, 
there must be declarations, deiencest leplica* , 
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■ tiom, rejoinders, sur-rcjoinders, rehutlcij, 
I sur-rcbullers ; tliere niaj Ix> picas to the juiU 
^bon. to ilisability, in abatement, or S|>eciiljb 
r,in bar of the pdiuntilPs demand ; and ifto ( 
^ this has been gone throiigli. the cause na; \, 
Liemm-ed to Chancei^-, where a new, moren* 
tou* atri more eipensive process must hcgin 

' Tlie tab af In (.hil <Urk indiotu mni 
» Hnt cnbnuadiM u. p<njj„ ,), |,^^ 
" A^ InpJica (ioiite justice iwo {/,dpj 

d K«ij BMB vilfcm the reach ofiigtaf** 

Clfregard «crc had only to substantia jiolB 
in the particular case, few suits cotildbc wn» 
uicatc or tedious. The cWdcncc addon dm 
j,cs much time, and for llic j„rj- ,„ hcKttam 
dcu« ejaunincd, and give a rc|H>rt <if ib As 
on their roinds, would tcnniimte the «2iL U 
tie. if any, difflculty would arise rrom cn^^ 
jl^t tJlc evidence in relation to tile en- ■- 
t»sc ; tor whenever tlte real state oi' i 
certained, a very short convcrsatioi, 
IBcienl 'o fix the opinions of the jurv w a. 
4lure of the judgment to he protioun'cij. 0( 
is dispatch we have csimi|)lc5 in tho^p , .._ 
g, which are now si> common in mere 
Elei ; although, from the parties ha\ 
|,iJ«i by the established law of the coumr,- r 
I jMMMbmt on tl,e arliiters to pay rcgani ul it' 

• TlioiMonN Winter. 
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rtheir decisions, and consequently to enter, in 
me dt^ee, into legal discussions. 
The expense, trouble, and vexation, arti^ing 
^m tedious law-suits are so well understood, that 
ft may every day hear resolutions avowed of sub- 
■4Wttingto injustice, in preference to seeking legal 
" redress. Betbrc the most trifling dispute can be 
settled, the expenses amount to a sura almost in- 
credible; and thus chicane supported by riches be- 
comes niucli more oppressive than open injustice. 
Costs are. no doubt, awarded in flagrant cases ; 
but while the actual outlay is seldom repaid, no 
compensation is made for the anxiety and time 
of a man whose subsistence may perhaps depend 
trpon his industry. He who is prudent will, in 
such circumstances, avoid a law-suit by the sa- 
crifice of just claims, and, if his antagonist he 
wealthy or powerful, he will submit to every in- 
^jury short of absolute niin, convinced that the 
o|)pression8 to be feai-ed irom insolent wrong are 
trifling compared with the oppressions of" the 
law. Thus is property laid open to violation, 
and that security and cquahty of civil rights, 
which some pliilosophers consider as the sole ad- 
vantage of free government, overthrown. 

It n time now to enquire into tfie justice of 
the decision by which all these evils are to be 
outweighed. 

'ITic very essence of law is to look to the uti- 
lity of the rule in future cases, rather than to 
equity in the present instance j to do, in short. 
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-what may be a direct act of injustice to one indlvi* 
dual, if, in consequence of it, the system will be 
rendered more perfect, and future disputes or 
injustice prevented. But tlie principle on which 
such decisions are given is by no means unobjec- 
tionable. The community may liave the power 
of sacrificing tlie property of an individtml to 
the good of the whole, but they iwive no sucli 
right.* Perhaps tlie cases, in the contemplation 
of which actual injustice is committed, may ne- 
ver occur, or tii'ey may be of too little import- 
ance to afford an apology tor such a deviation 
from rectitude. But, if public utility demand 
the establishment of a determinate rule, those 
who suffer lor tiie good of others are entitled to 
a full compensation. It is sufficiently hard, even 
if i'ully indemnified, that tliey slimtid be ibrced to 
relinquish tiieir property without tlieir own con- 
sent. To Ik: deprived of it witfiout cquivalenti 
that others may be defended irom future losae*, 
that the system of law may be improved, or that 
some ibrmer decision may be supported, is mani- 
festly unjust. 

General rules can be formed only by attending 
to the prhicipal features in wliich different cascft 
may agree, witliout regarding the nicer shades, 
the almost imperceptible gradations, and some- 
times even the important circmnstances, by whidi 
tlicy are distinguished. Classilication is tlie es- 
sence of the science of law, and tlits classiiicaliaB 
• Book L Cliip. L Sec IV. ind V. 
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lust proceed on general similitude, and often on 
r Tfcmote and fanciful analogies. As well might we 
t attempt to fix by rule the shades of colour, as the 
discriminations of justice. But the view of law 
being directed solely to these general rules, which 
are seldom applicable in every pailicular to the 
actual question, all regard to equity between man 
and man is discarded. Hence the maxim, " sum- 
" mum jus, summa injuria," however contradic- 
tory in its enunciation, is fatally illustrated in the 
proceedings of every judicatory. To say that the 
laws are pviblic, and that the citizens have them- 
selves to blame if they are ignorant of those rules 
which have been framed by the wisdom and ex- 
perience of ages, is to add insult to injustice. 
Their other avocations do not permit thera to 
peruse ami digest an enormous mass of statutes 
and rejHirts, and it is here, more than in any 
other science, that 

" A litlle learning ia a dangerous thing." 

'Ilie perfection of system is undoubtedly to ap- 
pTOacli as near as possible to the individual case, 
by attending to distinctions which in a ruder age 
had been overlooked. Laws are not framed by 
pliilosophcrs, from abstract speculations, but ])ro- 
vided according to the wants and experience of 
society. Extremely simple at first, tliey are soon 
discovered to be unjust ; exceptions arc introdu- 
ced, and these exceptions, in pocess of time, arc 
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established into new rules, by which those former- 
ly existing are limited and explained. Farther 
experience, however, discovers farther defects^ 
and seeks to obviate them by nicer distinctions, 
and multiplied exceptions. * It is easy to per- 
ceive tliat the tendency of all this refinement is 
to bring the rules nearer to the special circum-i 
stances of each case. Tliese more accurate rules 
stand between the old law and the equity of the 
case, as a species is intermediate between the ge- 
nus and individual. Every new cxce])tion arises 
from attending to some of the nicer ^scrimina- 
tions, and is therefore an approach to justice. 
Why, then, should we not at once attempt what, 
from the fluctuating interests and opinions of 
man, tlie progress of law, with all its refinements 
can never attain ? By one exertion we might en- 
sure the attainment of our wishes, but this exer- 
tion we are too indolent or too timid to make. 
While we applaud ourselves on the introduction 
of a new exception, new varieties occur ; we 
swell the rules of law to such a number, that no 
mind can comprehend them, no memory retain 
them ; and, afler all, we have scarcely made any 
perceptible advances towards substantial justice.! 

• See Millar's Hist. View of the Eng. Govt. Book II. Chap. 
VII. Sec. IV. 

t " Kien dc plus puerile que Ics precautions prises sur ce 
** point [far les Anglois. Pour oter les jugemens arbitraires, 
** iU se soiit soumis & mille jugemens iniques, et meme extra- 
'* vagans, des nuees de gens de loi les devorcnt; et avec la 
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^Change'' in manners, customs, and opinions, are 
^gradually introduced. They must have' taken 
place long before they are perceived by lawyers ; 

* and they must iiavc been perceived long before 

• any alteration will be made in the laws. The 
' habits of lawyers incline them to support the old 
^ and to oppose the new ; accustomed to the ilark 
' proBpcet of antiquity, they cannot bear the light 
' which is diffused around them, A custom, how- 
ever reasonable, must have acquired the sanc- 
tion of age, before it becomes venerable in 
their estimation ; it must have been established 
for a time, "whereof the niemorj' of man run- 
neth not to the contrary," before it can possess 
weight and authority.' Systems of law must, 
consequently, be in many respects inconsistent 
with the actual business of society, following, 
very slowly, those revolutions in mannei"s and opi- 
nions, by which the affairs of life arc so much in- 
fluenced and directed. To him who does nut 
consider this vis inertke of law, many of its rules 
and much of its procetlure must appear as devoid 
of motive, as they are inconvenient and unjust. 

Justice is not, as systems of law would pretend, 
an abstract science, requiring a long and difficult 
education. It is implanted in the human breast ; 



" folle i<U:e 4le vauloir tout prevoir, i]s onl fait des Icurs loix 
" UQ dedale immense, ou la menioire el la raiMm k perdent 
^ement-" — Coiuiii- air la Puiogne ptir RouMtau, Chap. X. 
■ Bisckxt. Coium, InlfoduciioD, Sec. III. 
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and, bom with man, would grow up with him to 
maturity, were it not choaked by noxious weeds. 
Destroy those notions, of law as opposed to equi- 
ty, and justice will spontaneously arise and flou- 
rish. The moment that the real nature of the 
transaction is ascertained, the feelings of man- 
kind suggest the proper award. Let us then 
cease to accumulate statutes, precedents, and au- 
thorities; discarding all consideration of hypothe- 
tical cases, let us attend to the exact merits of 
those disputes or misunderstandings submitted to 
our judgment ; and let us do justice between man 
and man. 

By the present state of law, our moral feelings 
are perverted. Whatever evades direct prohibi- 
tion is permitted, although inconsistent with the 
paramount claims of equal justice. No longer 
solicitous to act justly, we are satisfied if we have 
acted legally ; and, wliile we avoid whatever 
might be the foundation of a law-suit, we con- 
ceive that our neighbour has no further claim on 
our behaviour. Hence a very loose and danger- 
ous morality. But to call our attention to the 
principles of equity, in place of those of kw, 
would be to cultivate and strengthen the great 
and only safeguard of human virtue, our sense of 
duty. 

Were our actions submitted tp the censure of 
impartial men, the decisions of our consciences 
would be confirmed by their award ; were we 
called as unshackled jurors to pass judgment on 
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*l!he actions of others, the acuteness of our moral 
* perceptions would be improved. No longer coo- 
' fininded by subtile distinctions, or misled by aii- 
' thority, we should find little difficulty in discriini- 
I natiiig bet ween right and wrong ; never should 
we have occasion to withhold our censure, on ac- 
count of universal practice arising from the tole- 
ration of law : vice would appear in her native de- 
formity, and the great virtue of justice would be 
. imprinted on our hearts. 



ktmpnnted oi 

I 



SECTION III. 



<y Civil Statutes. 



Views of general utility, depending on infor- 
mation, reasoning, and experience, must be more 
various tlian the natural feelings of justice. To 
decide what is equitable, a man has only to con- 
sult his own busom ; to ascertain what is expe- 
dient, he must acquire much previous knowledge, 
compare many opposite ideas, and attend to a 
niultitude ot" circumstances very remotely con- 
nected wiUi the immediate object of his enquiry. 
The conclusions of well-informed men, among so 
many sources of error, will often be at variance* 
and those who, firom want of time or education, 
i deficient in the requisite information, will be 
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altogether unable to form a reasonable opinion. 
Unless accurate rules be laid down, no one will ' 
know with certainty how he ought to act, so as 
to promote the general good ; but with the best 
intentions, the citizens may counteract each other's 
schemes, and the utmost confusion may prev'ail. 
Gm^mment must supply by statutes that wvmt 
of knowledge to which every individual is expo- 
sed, and point out those rules of conduct, which, 
founded on views of general, and sometimes veiy 
remote, interest, could not be discovered by the 
natural feelings, or the ordinary penetration, of 
mankind. Such statutes are, for the most part, 
limitations of the rights of individuals, either pro- 
hibiting actions naturally innocent, ordering what 
are not naturally exigible, or, in some other way, 
fettering the right of private judgment, for the 
purpose of introducing uniformity of means or of 
ends in what is important to the general welfare. 
Such statutes must be promulgated before they 
can liave any force, and in this respect, they are 
easily distinguishable from the laws of justice, 
which require no sanction from human authority. 
They must also be interpreted according to the 
obvious meaning of the words, for wherever their 
application is doubtful, they cannot form a rule 
for the conduct of the people. Those, whose ac- 
tions are not injurious to the equal rights of 
others, cannot justly be restrained from what po- 
sitive law does not directly prohibit, nor compel- 
led to what positive law does not plainly enjoin. 
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Statutes, with the exception of such as are cor- 

■ rectivc of the errors of conimuii law, are rediici- 

t ble to two great classes. 1st, Those which, tlioiigli 

t consonant to the dictates of equity, are hitcndetl 

I to introduce a greater unitbrmity into practice 

than could arise from natural feelings ; and, 2dlj-, 

Those which, founded on views of expediency, 

introduce duties or rigiits, unsuppoited by the 

. law of nature, though not necessarily in opposi- 

1 tioQ to it. 

, I. It sometimes happens, that justice does not 
I pronounce, in a manner sufficiently clear and pre- 
cise, to prevent tlie recurrence of disputes, and 
to secure uniformity of decision even in cases 
strictly analogou:^. Tlie sentiment of" equity may 
result from the balance of a number of feelings, 
tending towards oppositejudgnicnt:^ ; and though 
many jurymen may be influenced by the general 
rule of nioraUty established by experience and 
custom, otiiers may be swayed by some peculi- 
arity in the case. This wavering scutimcjit of 
jastice might frequently lead to disputes, which 
inconstisteucy in the decisions would still further 
promote ; wherefore, it is expedient tlmt the 
state shoidtl interfere, and, by a declaration of 
the general will, remove the uncertaintj' of na- 
tural law, A few examples will illustrate this 
Huctuation of equitj', and show in what maimer 
it is removed by statutory enactments. 

No doubt can be entertained, tliat, before a 
PC a young man ought not to be en» 
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trusted wiUi the management of liis property, or 
the regulation of his own conduct ; and that con- 
tracts, entered into before what are called the 
years of discretion, are in themselves invalid. So 
far the dictites of equity arc clear. But how shall 
it be ascertained at what particular year tlie in- 
capacity of non-age shall cease ? To some it may 
appear hard to delay the possession of property 
ailer tlic mind is at all improved ; others may 
think it reasonable to secure a young man from 
the eiK:cts of his own inexperience and passions. 
One person will be fully qvialificd to man^e his 
aflliirs at an early age ; another, vrith cijual or 
superior talents for speculation, will be deficient 
in prudence during the whole of his iilc. To 
leave it to a jury to detemiine, in each coscv 
whether the young man was competent to enter 
into legal transactions, would be to introduce 
the utmost uncertainty into contracts, to perplex 
the ordinary business of life, and to encourage 
law-suits of a nature very adverse to family con* 
cord. A statute, therefore, fixes the age at which 
every man sliall be considered as entitled to ma- 
nage his ofiairs, and to this general declaration 
ot' the national will, notwithstanding any pecu- 
liarity in the case, it is the duty of every jury to 
conform. 

That the nearest relations shouhi succeed to 
tlie property of the deceased, is a rule cBtablisb* 
cd in every country of the world, and tlierefore 
Ueducible Irom some principles of human na- 
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But the variety in the laws of tliffcrent 
itions seems to prove that there are no invari- 
able rules by which the nearness of that relation- 
ship, which entitles to succession, can be ascer- 
tained. Nor is the rule itself so firmly establish- 
ed in the feelings of mankind, as to be always 
superior to the desire of accommodating it to 
8])ecial circiunstances. Tlie nearest iiexr may be 
so profligate tliat the property will immediately 
be squandered, or so opulent as to have no oc- 
casion for an addition to his fortune, wliile a re- 
lation, next in degree, may be a worthy man, 
who has been unfortunate in life, and whom a 
small capital would enable to make a respectable 
ivision for his family. Against such consider- 
ions, the idea of right, founded in a great 
lure on the customary succession, would 
mictimes prove an insufficient defence ; each 
deviation woidd tend still further to weaken the 
rule ; and every claimant would flatter himself 
,t some peculiar hardship in his own situation 
'ould justify a departure from tlie usiiaJ line of 
iccession. Hence would arise law-suits of tlie 
t intricate nature, which would loosen all the 
mds of family attachment. To prevent such 
sequences, it is requisite that the legislature 
uld promulgate a law, fixing an invariable or- 
of consanguinity, and providing that this or- 
ir shall in no case of succession be departed 



• Sea Chop. V. Sec. IV. 
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Allien a person has continued for a consido* 
able time in possession of a right, to whidi be 
thought himself entitled, his expectation of cob- 
tinuing to enjoy it becomes so strong, that therr 
appears injustice in depriving him of it on tk 
discovery of a prior title which had been ahl]g^ 
ther forgotten* In course of time, too, thoR 
proofs may be lost, which would have established 
his right ; and it is requisite, for the security of 
every proprietor, that his possession sbonld not 
for ever be questionable. These coiiaideraticns 
have established a certain term, in almost every 
country, after which claims are said to be pre- 
scribed ; that is, are no longer admitted to proof. 
But what the term of prescription ought to be^ 
whether one, or ten, or fifty, years, cannot be 
determined by the general feelings of mankind.* 
That oppressive law-suits may be prevented, and 

* By the older Roman law, moveables prescribed in one 
year, immoveables in two years : by the later law, three yeait 
were required for moveables, and ten years for immoTediks 
tnier prcestntes, or twenty inter ahsaUes, 

Ihin. Intt. Ub, II. TU. VI. 

By the ancient law of Scotland, land prescribed in a yev 
and day, it now requires forty years — Erskifu^s Insiinaeu 

In England, there is no prescriptive right to what, in legal 
phraseology, is called corporeal hereditaments ; but this de- 
fect is remedied by the statute of limitations, S2d Henrj 
VilL c 2, by which all actions for recovery of posseeuon 
barred, if grounded on the possession of tlie demandant 
self, in thirty years, or if grounded on the possession of hit 
predecessors in fifty years, and the action by mtrc writ qf 
rigki, by which the property itself might be directly claimedly 
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■c right of property secured, the legislature sup- 
Ue8 this defect in equity, fixing the exact term 
' of prescription by a general law. 

Wiien a merchant is insolvent, it is obviously 
just that Ilia property sliould be divided among 
liis creditors, in proportion to the several debts j 
and in order that this may be tiiirly done, and 
that the creditors, in attempting to gain prefer- 
ences, may not ruin the property, it is requisite 
that trustees should be appointed to act for the 
whole. But many disputes might arise rcs|>ect- 
ing the fact of insolvency, as well as the manage- 
ment of the afiairs, and therefore a statute is ne- 
cessary to ascertain what constitutes an act of 
bankruptcy, and to iix tlie manner in wliich 
trustees shall be cliosen, tlieir management su- 
perintended, and the property divided among 
tlie creditors. 

Tlicse instances may illustrate the necessity of 
supplying the deficiencies of" tlie sentiment of 
equity by positive stitute. Of such statutes it 
may be remarked, that they should not be pro- 
mulgated, unless when the moral feelings are so 
defective in precision, that the want of a fixed 
rule might be attended wth considerable incon- 
venience ; nor ought they ever to exceed, either 
in tlie number or extent of their provisions, that 
icessity by whicli they are justified. To multiply 



n sixty ysan—Blatkil. Coui. itook II. Chap. XVII, 
k III. Cfiop, X. 
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Statutes occasions almost all the inconveniences 
inseparable from coiisiietudinarj' law ; the same 
difficulty in interpreting them and in reconciling 
tlicir contradictions, the same impossibility of their 
being fully understood by the people, tlic same 
necessity of juries being directed by the court, and 
the same substitution of ideas of legalitj' for those 
of moral rectitude. But while they merely add 
precision to equity, tliey will be so simple and 
clear in their enactments, that ncitiier tfie parties 
nor the jury can feel difficulty in their application. 
To fix the age of majority, or the term of pre- 
scription, would require only a single sentence ; 
nor would many wonls be necessary to point out 
the (irder of succession in almost every possible 
case. Tile regulations respecting bankruptcy 
must, of course, embrace a variety of ol^ects ; 
but the experience of Scotland, although the 
present bankrupt law is not without defects, will 
show, that even such statutes are capable of that 
clearness in their enactments which renders them 
intcliigible to the unlearned, and usually precludes 
law-suits respecting those modes of procedure 
which they enjoin. It is chiefly by going beyond 
the proper boundaries of statute law, and endea- 
vouring to provide for cases which mig-ht be more 
satisfactorily decided on their own merits, that 
difficulty, perplexity, antl inconsistency, are in- 
troduced into the civil code. 

II. One of the great and original pmposes of 
«ocicty is to increase, by combinatioDi thepowen 
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'?tf ftiiln i ^ Sifvantage which can seldom be pro»i 
_ cured without some diminution of lii* naturtti 
' Tights, He must submit in every thing, not ra- 
consistent with the greut rules of justice, to the 
directions of a majority, or of the legislative 
|>o*er which acts in name of the nation. He 
must perform whatever they prescribe; he must 
abstain fi'om whatever they prohibit. This obo- 
<licncc is essential to politicjil combination, and 
is fully compensated to each individual, by the 
many and important advantages derived flrom the 

Tliese restrictions of the natural rights of in- 
dividuals are intended to promote the public 
good : being suggested by comprehensive, and 
sometimes very remote, views of utihty, apposite 
Opinions may be entertained respecting tlie pro- 
^iety of their emictment ; and tlieir existence can- 
not be certainly discovered, either by the moral or 
intellectual powers of man. Tliey arc not, in all 
cases, contrary to natural justice, but they are 
never enacted solely from views of equity. They 
are enforced in one coimtry, and neglected in an- 
other ; not because the one nation thinks them 
just, and tlie otiicr unjust, but because, in their 
particular circumstances, the one considers them 
as useful, the otiier as unnecessary, or hurtful. 

Regiilations enforced by tlie community, from 
views of public advantage, are very various and 

• Book 1, Chap. I ^ IV. 
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important. Under this head are included all lavs ' 
of police i laws tor fonning and repairing r 



; roads, 



bridges, and canais, by which particular citiKeiM 
are forced to relinquish their pr(^crty for A just 
equivalent ; regulations of trade ; every kind of 
test or exclusion from office on account of opi- 
nions held to be dangerous to the public safety ; 
the collection of the revenue, tfie conunission of 
the requisite autliority and power to public func- 
tionaries i and, in general, whatever institutions, 
or regulations, are demanded by the exigencies 
of the state. 

In tliese cases, as conscience is slent, and 
opinions will var^', statutes roust be promidga- 
ted, declaring expUcitly what is ctmsidcrcd u 
necessary for the good of the nation ; and where- 
ever the statute is not obviously applicable, the 
natural rights of the citizens remain unrcstrict' 
ed. That law which is not intelligible to ajuiy, 
cannot justly be enforced. It being impossible 
to discover the rule otherwise than by the en- 
actment, there can be no obligation but what 
arises from the statute ; and if tliia statute be so 
ambiguously expressed, that a man of plain un- 
derst^iding is at a loss to discover its inifiort, be 
cannot with propriety be held to its observanca 
To pretend that a person of ordinary capaciQf 
and attainments must regulate hiH conduct by 
what only a lawyer can understand, is perfectly 
absurd. But if the law be clear and explicit, the 
citizens may justly be held to its observance, and 
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irdinary jury must be perfectlj competent to 
decinon of eveiy law-suit to which its provi- 
B can ^ply* 



CHAPTER 11. 

Of the Administration qf Criminal Law. 



SECTION I. 

Of the Right qfPwmkmmt. 

The frequency of punishment is one of the most 
striking features of civilized society. In everjr 
district immense buildings are erected to con- 
tain tiie miserable victims of justice, and not a 
day passes without witnessing the legal infliction 
of confinement, ignominy, pain, or death. Many 
perish in those receptacles of wretchedness, aban- 
doned and disowned by their relations; while 
others are exhibited to the public under suflfer- 
iogs that aifiict humanity. 

Nothing can be more interesting than an en- 
quiry into the origin of a right so frequently act- 
ed upon by society ; nothing more useful than to 
ascertain in what degree it is supported by the 
principles of justice. 

The right of punishment is evidently no branch 
of that of self-defence. An individual, and, in 



OF CBmiNAL LAW. 325 

s name, the state, may have a right to prevent 

t commission of crimen, witliout having that of 
punishing tliem, alter they liave l)een conwimmap . 
ted, and can no longer be rccaJIcd. If it should b^ 1 
said, tl^at the dispositions e\'iuced by the criminal 1 
create a probability of future excesses, against I 
which it is reasonable for the community to pro- J 
vide, this would justify the punishment of badl 
disfHwitions in whatever manner they had been 1 
displayed j or ratlier it wtmld entirely fail in jus- ] 
ti(>'ing the pimishment of what is past, although i 
it might be tlie foundation of a claim for security J 
resiiectiug the future.* 

This right of government, like all others, hu 1 
been derived, by some writers, from imphed coi^l 
sent. A man, by Uving in society, and by accept- 
ing of protection against tlie crimes of others, i 
said to come under a tacit obligation to submit J 
to punishment, if he himself should commit aj 
crime. Government therefore merely exerciflei ] 
that power which each man naturally possessed | 
over himself, and had virtually relinquished t0 1 
the community.f 

It would be a sufEcieut refutation of tliis opim-'l 
on to refer to the objections already sUtcd against ' 

* Swearing iht peace in England, is a mode of being Eeqil- i 
red against a|>|jreh ended violence; but neither in that country [ 
nor any other, is the most rancorous malice punished, howevef [ 
■trongly it ma; ha?e been evinced, unleu il luii led to direct | 
Injury. 
, f itouoeau du Contrat Social, Lit. U. Chap. V. 
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implied contracts between the citizena and the 
state. ' Bitt in this case there are also particular 
objiections. The greater part of those who incor 
punishment, for violations of property, can scarce- 
ly be said to have experienced the benefits of pifo- 
tection, for this plain reason^ that they never had 
any property to protect On the other hand^ those 
who enjoy protection of their ample possessions 
are in little danger of incurring the vengeance de» 
nounced against robbery and AeA. By the laws 
in favour of property, the rich areprdtected, and 
the poor only are punished. This is surely a an- 
gular compact, by which one man becctthes liable 
to the penalty, while another reaps all the advan- 
tages of the agreement. 

The same author, who has derived the rightof 
punishment from the consent of the criminal, has 
assigned it another origin, in the right of con- 
quest.* ' But to suppose that a crime is a deda- 
ration of war against the whole of a community 
is an artificial and groundless fiction. The thief 
thinks of nothing more than appropriating to 
himself some commodity belonging to another, 
which may maintain him in idletiess, or procure 
him immediate enjoyment. The idea of his being 
a public enemy, who, by levying war against the 
countiy, exposes himself to such treatment as the 
vanquished may expect from bis conqueror, nei- 
ther occurs to him nor to the person whom he 

• Roanead da Ccmtnt Social, Lit. n. Ch^ V. 
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iiijurecL Besides, we are not advanced, by 

8 fiction, one step in our enquiries. The ques- 

^tion recurs, on what principle we are justified in 

t inflicting pain on a vanquished enemy ; and to 

. answer, that it is by the law of conquest, is to 

substitute force for justice, and to remove all mo> 

ral distinctions between right and wrong. 

Let us leave, then, these presumed intentions 
of the criminal, and look to tlie real ends for 
which punishment may be inflicted. In all cases, 
it must be intended to serve one of these three 
purposes ; either to reform the oftender ; or to 
sati'^fy the indignation of mankind ; or to pro- 
mote the general good. An examination of 
those diflerent views will probably lead us to the 
principles on which punishment is approved criT 
as just. 



/. Of Punishment for the purpose q/" RxformaUon, 



The reformation of the criminal docs not ap- 
pear to be tlie original foundation of the right of 
punishment, or lo enter into the views of early 
legi^aton. In rude ages, punishments are both 
awarded and inflicted by the injured party, who 
cannot be presumed to intend the good of his 
enemy. Savages are headstrong and violent; 
they hate their antagonist without measure ; and 
seek to satiate their rage in the easiest and most 
:tual mode, without paying any regard to the 
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ultimate advantage of himwho has offended fheou 
Indeed, were reflection to carry them to this con* 
tingent eflfect of coercion^ such an idea would r»* 
ther induce them to consider their vengeance m 
incomplete. 

It is only in more civilized times that mercy 
mitigates the thirst of vengeance, and that, even 
in punishing guilt, a wish is fdt to reform the 
criminal. It may be doubted, however, whether 
this desire can of itself justify the infliction of 
pain. Misery is, no doubt, the inseparable com- 
panion of guilt, and whatever tends to eradicate 
vicious principles must, in the syme proportion, 
diminish the wretchedness of the criminal. Neir 
ther can it be denied that punishment majr have 
this tendency, and consequently that it may pro* 
mote the best interests of the culprit. It seema. 
impossible, however, to derive any right firom this 
adventitious effect. Each man's happiness being 
entrusted to his own care, no other perscm, mere-* 
ly with a view to his advantage, can control his 
conduct. If we see our neighbour running head- 
long into misery, we may warn him of his dan- 
ger, and advis6 him to change his course ; but 
we can have no pretence for forcing him to adopt 
our opinions, and to walk in that track which we 
inform him leads to happiness. Should it be ob^ 
vious that he is fast dissipating his fortune and 
ruining his constitution, we have no right, on 
that account, to put his estate under trustees and 
himself into an hospital* This might perhaps be 
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r his ultimate benefit ; but while he retains hia 
ison, he must be allowed to act for himself, 
ind to promote his own wcUarc in whatever way 
P be thinks proper. To employ coercion with t&% 

K'W solely to reformation is to decide for ancK j 
« where happiness is to be tbnml, to force him 
adopt our ideas, and to compel him to prefel 
r judgment to his own. It is even more than 
this, for our instruction ts begun by diminishinj 
his happiness, by .subjectiog him to present pain^^ 
as an introduction to what he will scarcely coiit4 
sider as future pleasure. Whence can one man, i 
any number of men, derive the right of forcing a 
felloW'Creature to abandon his principles and Iia^l 
bits, in a mode which, though ultimately for hutlfl 
benefit, is beyond all otliers the most abhorreati 
to ]iis nature ? 

Nor can we be certain that punishment \ 
produce the desired eftect upon the deliru|ueill 
Some it may lead to reflection and amendm 
while others it will only harden in their guiltf'l 
Even in children, pliable as their minds usuallJtT 
are, we find the greatest variety in dispositions 
to which we must carefully adapt our modes c 
discipline. Some must be treated with gentle^J 
, others awed by authority ; many must { 
lired by curiosity, and encouraged to jwrsevOjl 
Kce by well-timed coniniendatioti, while a fevf^ 
«st have their indolence overcome by fear, or 
fceir peri'erseness cttrrcctcd by chastisemeaL 



330 



OF THE ADMIKISTBATIOW 



■When the lUspositJon of the child has 
firmed, or partly counteracted, by the hal 
reflections of the man, when new pri 
have arisen, and a thoiuiand accidental c 
stances have left d(^cp and lasting impressii 
the mind, tlus diversity of character will be 
that, witliout a long and intimate acquainlaoct 
witli the individual, it must be impossible to fan- 
see tJie effect likely to result from coercion. P*k 
nishments, that tliey may operate ret'oimatioo, 
woiUd require to be atlapted to the particular 
habits and dispositions of each crinuml, and 
therelbre to be inflicted only by his most iat^ 
mate friends. But those with whotn he it «0 
closely connected n'ill probably be abandoned to 
similar vices, or prevented by their fceUi^ fiin 
applying, with sufficient determination, so ae\xn 
, A remedy. Left to the discretion of strangea 
little interested in his fate, tlic penalties of the 
law will irritate the mind of the delinquent, 
ther than awaken lilm to contrition for his 
But if punishment fail in producing reioj 
it must increase the misery of him whi 
ttiate happiness was its avowed object ; fbr 
torments of a wounded conscience, from 
he is not relieved, it has added some 
pain or disgrace : the venom still rankles 
heart, while the antidote corrodes his enl 
Or should the criminal die before lUs 
ment is complete, we Ilivc only cinbittei 
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"^r portion of his days, without giving him a taste of 
tlie comforts of innocence and peace. 

The punishment of children, it is true, rests 
entirely on this foinuUition ; to he just, it must 

* be intended to counteract their evil propensities, 

* and to promote their future good. But the two 
' cases are dissimilar. The education of children 

is entrusted to those who are best qualified to 
inflict punishments, so as to promote their fiiture 
welfare ; who are the most strongly interested 
in tlieir happiness, who have been near them from 
their birth, and who had it in their power to 
watch every infant passion as it rose. Tliis power 
is granted only while the reason of the child is 
not sufficiently matured for tlie direction of his 
conduct, when vices are most easily eradicated, 
and virtues most easily implanted in the human 
breast ; and when those associations are formed, 
and those habits begini, which may give a colour 
to all his sentiments and actions. As soon us the 
child attains to reason, the autliority of the father 
is reduced. He may still interfere by advice, 
recommended by his ex])ericnec, and enforced by 
habits of submission to his will ; but to use co- 
ercion or inflict pain, merely to promote the hap- 
piness of liis child, is no longer just or reasona- 
ble. Tlie period of manhood is accordingly in 
civilized commuuities the termination of the pa- 
rental power ; and its continuance in Rome du- 
ring liJe can be accoimted for only by that attach- 
int to old customs which was so remarkable 
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among the Romans, and ivhich probably aiooe 
from their alow progress in refinement.* 

A i^trong view of the difficulty of producing 
reformation by punishment, joined to other ob? 
jections, which we shall aflerwarda consider, seems 
to have led a late author to disapprove of all 
kinds of coercion, and to recommend that its 
place should be supplied by energetic instiuc* 
tion.t Perhaps a Usk more difficult could not 
be assigned to man* It would require the most 
rare conjunction of prudence, fiHi)earance, pene- 
tration, reason, and eloquence ; andhewhopoa^ 
sessed such high qualities and attainments mi^it 
surely be better employed than in endeavouring 
to reclaim a single individual from vice. 

Thus the reformation of the criminal does not 
seem to be any just groimd of punishment The 
right of coercion must be derived from other 
principles : but, when a crime hus been commit* 
ted, and the proper degree of punishment is 
otherwise ascertained, huixianity and sound po* 
licy should prompt us to inflict it in that manner, 
whipb, by reforming the criminal, may ultimately 
compensate to him the pain and disgrace brought 
upon him by his guilt. 

• 

* Locke OD Civil Gov. Book 11. Cba^ VL Mniar^ Ori- 
gin of the Distinction of Ranka^ Chap. IL Sec IL 
f Godwin's £nq. coQceraing Pol. Justice, Book VU. 
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^f If. Of Pimishment to satisfy the Indignation 
^ Manhind, 

M Wien an injury is comnlitted, resentment 
iminccliatdy excited in tlie breast of tlic suHereri 
He is not only deprived oi' some good which 
enjoyed. <\v loadeti wtli some unmerited tvA ; hxA 
the dignity of his character is impaired, and tliat 
sense of" security which is essential t*i his com- 
fort is weakened or destroyed. His adversary 
has shown tliat he despises him too nmeh to ob* 
serve towards him the ordinary rules of justice; 
he has trampled on his rights, and triumphs in 
liis pain : others, seeing that he may be injured 
■with im]Hmity, will be encoumged to treat him 
witli similar contempt, and thenceforward he 
will lie in continual danger of new invasions of 
his rights. His resentment is excited by the pre- 
sent wrong, and heightened by apprehension of 
those which it is calculated to bring in its train. 
Besides redress of the injury, besides being re- 
placed in the same situation in which he stood 
before the wrong was committed, he seeks to 
destroy the triumph of Iiis adversary, and to teacli 
him and others that he is not to be injured with 
impunity. Should a spectator be present, he will 
be disgusted with the conduct of the offender, 
and sympatliize with all the feelings of the sufferer. 
_^e sentiment of indignation will be awakened 
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in his breast, and he will willingly concur in id- 
flicting such a degree of punishment as may sa- 
tisfy the just resentment of tlie one party, and 
cause pain, humiliation, and repentance, to the 
other.' 

Notwithstanding the delations from mondity 
introduced by the circumstances of particular na- 
tions, confirmed by ancient custom, or sanctified 
by erroneous associations, we can have no bcttt*r 
criterion of the propriety of any of the senti> 
ments of man, than the general and uniform opi- 
nion pronmmced by an immense majorit)' of tlic 
species, at all times and in every condition oi' so- 
ciety. Our enquiry is not into what miglit be 
approved of bya being difiercntly constituted, Iwt 
into what is felt to be just by man } and, a])ply- 
ing to this criterion, we must conclude, tliat re- 
venge, when confined within due Jimits tn enti> 
tied to approbation. Its reflected invigCt indig- 
nation, could never tind room in our breasLs if 
the resentment of injury, in place of exciting 
our sympathy, appeared to us improper, or in tlte 
slightest di^ee reprehensible. Wlien we saw a 
wrong committed, or read of it in histor)', we 
diould participate in none of the feelings of the 
sufferers. The crimes of an Augustus, or a Nero, 
the proscriptions of the one, and the parricide of 
tlie other, might occasion commiseratiou ur re- 
gret, but coidd never excite that lively iDdigna- 

• PreL Eaquiry, Ch«p. I. Section II. 
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1 witJi wliicli the recital swells our Iwsonis, 
1 almost convulses our i'rames : we sliould cx- 

rience none of that generous ardour, which 

',■ imagination punishes oppressors, and hurb I 
■pers t'roni their blood-stained thrones ; 
aild know nothing of that tumult of ddigl^l 

kich rushes on ovir hearts, when we learaT 
Bat a merciless tjTant has expiated his guilt. 
Did we coDwder all resentment as unjust, we 
couid have no fellow-feehng either with it, or 
with those oiyccts which it pursues. Wien we 
thought of punlKhment, our sjTnpathics would all 
be on the side of the offender ; wc should fed 
only for the pain to which he was exposed from 
the resentment of him whom he had wronged, 
and our minds, in place of being swelled with 
indignation, would be shaken with fear, or melt- 
ed with compassion. But this surely is not i 
description of the mind of man. He enters fulljri 
into a just desire of revenge, he grieves at its dis-^ 
appointment, and exults in its final accomplisl^-l 
ment; and no stronger proof can be given ofl 
the justice, in his estimation, of tliat sentimeii|!« 
with wiiich he so fully sympathizes. 

Neither is our indignation, any more than thft.l 
resentment of the sufferer, satisfied witli the mi- 
sery of the criminal, unless it appear to him and 
to the world to he the consequence of his guilt. 
Wc desire ttiat, feeling it to be the immediate 
result of his own behaviour, he should thence be 

I lo humility and repentance. We do not 
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think that the dijfnity of the person injiireJ cm 
be restoretl, or his diameter vindicated, uiilen 
he shows what we denominate a dac sense of the 
wrong which he has auliered. The sentiments ol' 
him who is void of resentment hear no sort of 
affinity to ours : we treat his forheanince with 
contemirt, and, stigmatising him as mean-«piriu 
ed, we tliink him almost deserving of those in- 
suits to which he has so tamely submitted. Nor 
do we respect a man who feels little indignation 
at the wrongs done to others; but attribute itia 
coldness, toinsensihiUty, rest»ecting the happiness 
of his fellow-creatures, to a disregard of moral 
distinctions, or to tlie consciousness of similar 
crimes: while, on tlie other hand, nothing ap- 
pears more graceful tluin an indignation at vice, 
at once open, ardent, and juSt j nor can there 
be any better or more dignified, aaieguard of 
\-irtue. 

If any further proof were requisite of the uni- 
versal sentiment by which indignation and re- 
venge, in proper measure, are a|ipF(]Vi'd, U 
might be drawn from those impressions, whid), 
independently of revektion, have very generally 
supported the belief in a future state oi' retribu- 
tion. In tlie present world, we so often behold 
the sufferings of virtue, and the triumphs of ^icCi 
that happiness seems distributed by a rule veiy 
different from tJiat of desert. To correct tJiis irre- 
gularity, to do justice to all, and to execute our 
awards of happiness to virtue and misery to \\cct 
6 
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we believe that a future tribxinal will be institu- 
ted, where, without favour, error, or weakness, 
every man will be punished or rewarded accord- 
ing to his actions. This conviction la grounded 
- as much on the necessity of a hell as on that of 
laven, to reconcile the current of human af- 
i to those principles of justice which are im- 
planted in our breasts : he who sets before us a 
lively representation of successful villany, betray- 
ing confidence or trampling upon weakness, pro- 
duces a stronger con\iction of future judgment, 
than if, with colours equally brilliant, and a more 
delicate pencil, he should paint the unmerited 
sufferings of patient virtue. 

Yet future punishments cannot be considered 
as meant to reform tlie crnninal ; for, in almost 
every religion, the fiiture state of each person is 
conceived to be irrevocably fixed at his departure 
IVom tliis world, and sucli refonnatioo, were it 
the sole end of punishment, might be opera- 
ted at once by tlie fiat of almighty power. Nor 
can the pains suffered by the dead serve as ex- 
amples to tlie living, by whom tliey are altoge- 
tlier unseen. Retribution is therefore regarded 
as just, only because it is in conformity to the 
resentment of the injured and the general indig- 
nation of mankind. Housed by tlie commission 
of some flagrant crime, and disappointed of that 
punishment which we were anxious to inflict, we 
follow the criminal beyond the grave, and in idea 
wreak upon him tliat vengeance which no power 
can repel, no cunning can avert. 

VOL. I. T 
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Tbe imn^iagncss to acknowledge rcsentmal 
as tlie, great foundation of the right of piiiii4 
jmenti aeemi to arise from tliat pas:^on being imri 
fiequentljr' in excess. Wlienever tlie thim tf 
Tei^;eaDce (poes beyond the syrapatlietic ind^Bfc 
lion ' of the spectator (and it is rarely indcd 
confined vitliin such narrow limit-;) no 
ment can' meet with more decided bbme. 
Immediate tendency being to inflict a dc^rrc if 
piun which spears unmerited, we are Conned it 
the danger of the other party, our indigrution is 
transferred to him who seeks, under the name 
of retributtCBi, to commit a new delinmicncv, 
and our hoiror at the punishment obscures oar 
disiq;)prcAntion of the crime. But when tfac is- 
jured par^ demands no greater humiUatioa oOk 
adversary than what the indignation of spcetttn 
would incline them to inflict, tliis degree rfiw- 
geance will be approved of, and this d^ieen' 
punishment, without any reference either to At 
reformation pf the criminal, or the effect of a- 
ample upon others, will universally be nsanH 
as the award of justice. 

It is true that there is a certain repugnanctm 
human nature to inflict even those punishaiena 
whicharemoderateandjust. Oursyxapaddc^like 
all our other sentiments, are diminisl^ Pf'^ 
tance of time and place ; we do not ftd the i mf 
indignation at a crime committed maiiyceoiailB 
ago> and in a distant comer of the woi)^ Ait 
would be excited by the same Qfibhce in our o«i 



op CBIMWAL LAW. 339 

times and our own neighbourhood. The circum- 
stances are not so strongly presented to our view, 
or brought so miicli home to our bosoms." We 
must ii-cqueutly recall the action to our minds, 
we must dwell upon its circumstances and itsef- 
fects, we must restore the brilliancy of its origi- 
nal colours, before it cau make its full impres- 
«ion on our hearts. Hence, some recollectiou 
is requisite to carry us forward in the infliction 
even of merited punishment. The sufienngs of 
the criminal are before our eyes, those of him 
whom he injured are distant, and in some mea- 
sure forgotten. It is here that we must call ge- 
neral rules to the assistance of our imme<iiate 
feelings. We must recollect our sentiments at 
the time when the crime and the punishment 
were viewed from equal distances ; for it was 
only at such a time that we could be consider- 
ed impartial arbiters, and that our feehngs could 
be in perfect unison with the dictates of justice. 
Those, therefore, who, painting a most severe 
punishment, ask, whether, from views of fitness 
and desert, we could subject a fellow-creature to 
such calamities, state the question most unfairly. 
The punishments which they usually describe 
are too severe for any crime, and they are pre- 
sented to us without any picture of the atro- 
cities by which they might be merited. Were 
I crime and its punishment brought equally 



" Prel. Enquiries, Chap. I. Sec HI. 
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forward, and impressed with equal eloquence on 
our minds, then might we dietermine, from the 
sentiments implanted by nature in our breasts^ 
whether the one were justly proportioned to the 
other. Should we reverse the picture, and, throw- 
ing into shade the pain which awaited the crimi- 
nal, exhibit, under the most aggravated circum- 
stances, the atrocity of the offence we mi^^t 
raise up so strong a sentiment of indignation» 
that all punishments, for the moment, would seem 
inadequate to the crime.* 

Objections have been drawn from the doctrine 
of philosophical necessity against the justice of 
punishment, in any view but that of public utility. 
Man, it has been said, is impelled by motives to- 
tally independent of himself, and which he has 
no power to resist. He is prepared to act in a 
certain manner by a long train of circumstances^ 
over which he has no control, and his determina- 
tion follows as certainly from the predispomng 
causes, as his action follows from the determina- 
tion of his wilL Desert is, therefore, a chimerical 
property. We ought to feel no more, exultation 
in conferring happiness, than in seeing it confer- 
red by another ; no more remorse for our own 
crimes, than for those of our neighbour ; no more 
r^et for evils occasioned by ourselves, than for 
the devastations of a volcano. Neither ought we 

* This effect was produced in a remarkable manner by Mr 
Burke's eloquence in the picture he drew of the atrocities 
committed by Devy Sing. 

SI 
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K to fed gratitude for &vours which our friend 
i could not possibly withhold, or the slightest re- 
\ sentment of injuries from which our adversary 
I had no power to abstain.* 

To state such opinions is sufficiently to refute 
them ; for what is inconsistent with the feelings 
of every man upon earth must surely be a false 
representation of human nature. It may be very 
true, that our vohtions are determined by motives, 
and that the strengdi with which each particular 
motive operates on our minds, is determined by 
many habits, and associations, arising from cir- 
cumstances almost unnoticed at the time, and lit- 
tle subject to our guidance or control. But it is 
equally true, that we are so constituted as to feel 
gratitude for kindness, and resentment of inju- 
ries ; that these sentiments are inseparable from 
our nature ; and that they are not only daily ex- 
perienced in ourselves, but approved of and ap- 
plauded in others. To men so constituted, me- 
rit and demerit will ever appear attached to hu- 
man actions. The chain of causes operating up- 
on the will is usually so lost in obscurity, that 
all attempts to retrace it with acciu'acy must 
prove abortive ; but the consequences of actions 
are sufficiently obvious, and the sentiments which 
they excite are determinate and energetic. When 
benefits are conferred, or injuries sustained, gra- 

* Godwin's Enq. concerning Political JusUcCi Book IV. 
Chap. VUL and Book VIL Chap. I. 
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titudCi or resentment, arise in oar ndods, with s 
force as irresistible as that by which motives in- 
fluence the will ; and the essence of those senti- 
ments is the desire of rewarding, or of puniahing, 
the agent Whether there be what might be 
termed absolute desert, or whether man, if ca- 
pable of comprehending at one glance the in- 
finite progression of moral and physical causes, 
might continue to judge of merit and demerit as 
he does at present, is a consideration totally fo- 
reign to our enquiries. It is enough that no in- 
dividual has ever existed, to whom, in real life 
(whatever may be said to support a favourite 
theory,) the ideas of merit, justice, and retribu- 
tion, did not seem essential parts of human na- 
ture. 

. Another argument, equally inconclusive, baa 
been drawn from the uncertainty of evidence* 
and more particularly of that, which can be 
brought of the intentions of a criminal. Even 
in ascertaining the most indifferent fact, there is 
room for many mistakes, all of which are more 
apt to occur when the spectators are alarmed by 
danger, or excited to indignation. The witnesses 
may be under the influence of malice, or they 
may be deceived by resemblance, or they may 
establish a chain of circumstances, which, though 
apparently conclusive of guilt, have been in some 
extraordinary manner combined against the in- 
nocent. Nor is it enough barely to ascertain the 
fact ; for the merit or demerit of the action de- 
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pctula on the intention of the agent. How then 
shall we lay open his mind ? How ascertain the 
motives by which he was acttiated ? How con- 
vince ourselves so completely of the justice of 
our indignation, as to proceed, in consequence of 
this conviction, to inflict pain on a fellow-crea- 
ture ?' 

This iu-gument, if admitted, would not only be 
fatal to the infliction of punishment, but to every 
species of human exertion. There is no transac- 
tion of his life, in which it is impossible that a 
man maybe misled by the information on which 
he proceeds, so as to occasion mischief, even 
when he is most anxious to confer happiness. 
But if hehasmadeeveryprudcntenquiry, itsurely 
is not his duty to remain inactive, because, after 
all, it is possible that he may be deceived ; nor, 
if he has fairly investigated that evidence which 
it was in his power to obtain, ought he to be 
blamed for mistakes which, in his circumstances, 
no ordinary- caution could avoid. Should we see 
one man attack and beat another, we would at 
once feel an indignation sufficient to justify our 
interference, for the purpose of restraining what 
might very probably be unprovoked aggression : 
should we aflerwards learn that there was proper 
cause for resentment, we may even be induced to 
assist in the punishment ; we may at last disco- 



Chap. 



* Godwin's Ecq. concerning Politics) Justice, Boole VIL 
IV. 
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ver that we had been misled by iiilse assertions, 
and in that case our indignation Will be redou- 
bled against him who had imposed upon us. 
In all these changes of sentiment, though our 
actions may have been rash, our sympathies^ be- 
ing excited by what we believed to be the real 
state of the transaction, were perfectly just. The 
uncertainty of evidence ought to teach us cau« 
tious and patient investigation ; but the possibi- 
lity of error, or even the occasional occurrence 
of mistake, however much to be deplored, nei- 
ther can, nor ought to, overbalance in our minds 
a conviction arising from deliberate enquiry. 

Joined to the indignation, which is a sympa- 
thy with the resentment of the actual si^flferer, 
there is also a S3mipathy with the alarm to which 
the neighhour]i)LOod is exposed by the commission 
of a crime. It is proved, by the best of all evi- 
dence, that tlie culprit is governed by motives 
which threaten the happiness of eveiy person 
around him, whenever it may stand in competi- 
tion witli his selfish gratifications* The general 
sense of security is accordingly diminished ; eve- 
ry one feels that he holds his property, or per- 
haps his life, on a frailer tenure ; and this uneasy 
reflexion diminishes his happiness, and justifies 
some degree of resentment in his mind. 

The sympathy with tliis alarm, however, thou^ 
it ought not to be overlooked, is comparatively 
weak. We never forget that dreaded injuries 
may never be committed, and that the alarm ex- 
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" cited by a crime, liowever lively and painful at 
' first, will soon be olwaired by ordinary pur- 
^ suits, and altogetlier obliterated by time. The 
1 immediate neighbours, from their own feelings of 
* insecurity, might for a moment be inclined to 
' carry the pimishment as fiir as would satisfy even 
' the excessive vengeance of the injiu-cd party ; but 
as their alarm subsides, the circumstances make 
nearly the same impression on them, as on tliose 
who are removed from every kind of danger. 
Still, tlic alarm of tlte neighbourhood seems to 
require atonement ; but unless the offence be of 
a nature \'ery detrimental to the public peac^ 
and at the same time little injurious to the person 
immediately affected, (a description of offence 
which obviously is of rare occurrence) the degree 
of punishment justified by such an alarm is incon- 
siderable, when compared to the vengeance which 
he who has suffered in his person, liis property, or 
bis character, has a right to exact. 

That degree of resentment, then, which all 
mankind acknowledge to be just, or rather the 
indignation excited by crimes in the breast of im- 
partial spectators, is the great original foundation 
of the right of pmiishment, and furnishes the 
idard by which its just degree may, in every 
;, be ascertained. In a rude age, the private 
igeance of the injured paity would meet with 
[intenance and support from his ncighhours, in 
far as was consonant with their sympathetic 
LtimeQt of indignation -j that is, in as far as was 
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agreeable to justice. But, in more improved so- 
ciety, the infliction of punishment passes from ior 
dividuals to the state ; public tranquillity is t^ 
preserved, and, while inordinate revenge is re- 
pressed, a more regular and certain dispensation 
of justice is secured.* The right possessed by 
the state, however, is neither different in kind 
nor in degree, from tliat which was formerly vest- 
ed in individuals. Its exercise is transferred, 
but its nature remains unchanged. The proper 
degree of punishment must still be determined 
by the same criterion, the sentiment of indigna- 
tion excited in the breast of the impartial specta^ 
tor. If it fall short of this, the private sufferer is 
not sufficiently avenged ; if it exceed, and this 
is by far the most usual error, it no longer has 
any foundation in justice. 



III. Of PtmshmerUjrom Views of PuNic UtiUb/. 

General security being one of the chief origi- 
nal objects of social combination, to prevent in^ 
juries, and to guard the weak from the oppression 
of the strong, are among the most important du- 
ties of government From the difficulty, how- 
ever, of foreseeing premeditated attacks, it is, ui 
most cases, impossible to prevent them. Go- 
vernment must be unable to penetrate the inten- 

* Book L Chap. I. Sec. V. 
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' ^ons of tndiviiiuals, so as to counteract their evil 
* propensitivs, or take adequate precautions against 
*. the commission of crimes. Previous to actions, 
' tiiere may be suspicion of evil designs, but too 
' vague and unsupported to justify restraint. How 
' then is government to execute the important du- 
ty of protecting the citizens ? ilow is it to operate 
on the detenninations of the will, and to countei*, J 
act the passions which imi>el men to wickedness^ 1 
Unable to exercise direct influence over the de- 
sires and aversions already existing in the mindi, 
it must proceed farther, and, by tlie threat of pai 
nishment, add a new motive sufficient to check I 
such irregular passions as might ultimately lead i 
to crimes. Experience sufficiently informs i 
that an action is resolved upon, or avoided, ac- 
cording to tfie comparative strength of theoppo- 
Hte motives influencing Uie will, and that few 
considerations have ecjual weight in this deter- 
mination with views of personal advantage. Here 
we discover a mode, in whicli those vicious incli- 
nations that cannot be expelled may be awed in- 
to submission. If" we can convince the wicked 
tliat B\ich a degree of pain will infallibly be thtl 
consequence of their offences, as must in their > 
minds overbalance every advantage accruing 
from injustice, self-love will certainly induce 
tliem to abstain. We cannot enter into the 
breast of the intlividual, to observe the irregula- 
rity of his passions, and to apply a check adapt- 
his paitjcidar case, but we can pro\e to all 
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the citizens tliat pain and wretchedness, in con- 
sequence of a regular administration of iustice, 
muat be the invariable concomitants of gaUt 
We can impress npon the man of inordinate re- 
venge, that, unless he restrain liis passions, a 
greater evil, than that which now convulses him 
witli rage, will infallibly overtake him : we can 
prove to the covetous, that, if, by force or iraud* 
he enrich himself at tlie expence of others, a pe- 
nalty will be inflicted, much more than eqiiiva> 
lent to any advantage which he can hope to gam. 
Of all ways of enforcing such considerations on 
the mind, example is the most powerful : it re- 
presents in the person of another, what we know, 
in like circumstances, must befal ourselves ; and 
associate's, in the iirmcst manner, the ideas of po- 
nishment and of crime. When, therefore^ gu3t 
has been incurred, government inflicts a public 
penalty, that others, by the example set liefore 
them, may be deterred from the commission of 
similar excesses. 

This view of the origin of punishment occun 
so readUy in civilized society, and is so corrobo- 
rated by that publicity and solemnity, with which 
penalties are inflicted, that it has been concei- 
ved to be the sole foundation of the nghL The 
natural resentment of the sufferer, the indigna- 
tion of mankind, the demerit of the criroinal» 
have all bepn disregarded, and example alone, 
the efiect which puniahmcnt is likely to have in 
discouraging future agp-esaion, has been coosi- 
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uered by many pliilosophers of the highest emi- 
' nence, * as the only justification oftlic commu- 
'' nity in inflicting pain even on the most profii- 

■ gate of its members. In conformity with this 

■ View, the conceived good of society has frequent- 
■" ly superseded all ideas of justice, and penalties 

have been decreed, not according to the senti- 
ments of mankind, but according to tlie fre- 
quency of the crime, tlie ease with which it may 
be committed, the difficulty of its detectiOD, 
and other circumstances totally unconnected 
with its real turpitude. Such considerations, 
however, aftbrd a very false rule for the appli- 
cation of punishment. The moment we de- 
part from the criterion of justice furnished by 
the natural and universal sentiments of mankind, 
we no longer have any known or determinate 
standard ; we shall be guided by our fears, by 
our speculations, or, what is worst of all, by the 
exclusive interests of those ranks which are 
above temptation to the crime, and most like- 
ly to be injured by its prevalence: statute will 
be added to statute, punishment raised upon pu- 
nishment, till at last our criminal law will be- 
come the disgiace of humanity. Abundant in- 
stances of this progress of cruelty may be found 
in the blood-stained codes of modem Europe; 
and although almost every successive year has 

* Boccaria, Monteftquieu, Voltaire, Blackslonc, Bentbam, 
illy, Biut HUDj otbera. 
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been marked by some addition to that am[^ list 
of offences which are exposed to the highest 
vengeance of the law, the disproportion of pu^ 
nishments to crimes has long been remarked 
and deploml by every humane and enlightened 
mind. ** It is a melancholy truth/' says Sir 
William Blackstone, '* that among the variety of 
'* actions which men are daily liable to commit, 
*^ no less than one hundred and sixty have been 
<< declared by act of parliament to be felcHiies 
•* without benefit of clergy."* 

The proper province of views of public utility 
is widely different from that which is firequently 
assigned to them. It is not to ascertain the pro- 
per degree of punishment, biit to render its in- 
fliction more regular, and more adapted to strike 
the im^nation of spectators. When a crime 
is in some measure forgotten, and its punish- 
ment is present to our senses, we are apt to lose 
our indignation in pity for the criminal, and to 
pardon that offence which is but obscurely re- 
membered. The recollection of the sentiments 
which the injury, when received, would have ex- 
cited in our minds, may often prove a Weak anta- 
gonist to our immediate feelings of commisera- 
tion ; but reflection on the danger to society, 
and on the necessity of overawing the prc^igate 



* Commentaries, Book IV. Chap. I. Since the time of 
Sir WiUiara Blackstone the list has been considerably in* 
creased. 
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by example, makes iw proceed in the pumsli- 
ment, and thus produces that regularity in the 
distribution of justice which the weaknesses of 
human nature tend constantly to disturb. Views 
of utdity ought also to influence the choice of 
the particular mode of coercion ; for, if the de- 
gree be consonant to justice, and consequently 
the criminal has no cause of complaint, society 
has an undoubted right to consult the general 
good, and by the public and impressive manner 
in which the just degree of coercion is applied, 
to impress the minds of tlie citizens with a hor- 
ror for guilt, and a salutar}* dread of the laws. 

Beyond this, it is difficult to conceive how 
any regard to general utility can be reconciled 
to justice. To occasion positive evil to one, that 
eventual good may ensue tootliers, seems to ex- 
ceed all smind ideas of the rights of government. 
It is the majority consulting their own interests 
ftt the expense of the minority, and can be de- 
fended on no principle but that of superior power. 
If, without any reference to the deserts of the 
criminal, we punish him merely for the sake of 
example, we might, with equal propriety, inflict 
pain on one who is innocent, whenever, by so 
doing, we expected to promote the general ad- 
vantage. Hut while we applaud the punishment 
of the guilty, our minds would revolt from that of 
the innocent, however conducive it might be to 
the happiness of millions. There must, therefore, 
: some difiercnce between the two cases: we 
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must intend something more than the public 
good, when we punish a crime ; there must be 
something connecting in our minds the penalty 
with the offence, independently of that benefi. 
to society, which, in particular circumstances, 
may possibly be promoted by injustice. This 
feeling, which so clearly discriminates between 
the cases of the guilty and the innocent, can be 
nothing but indignation. In the one case, we 
say, that the pain is merited, and feel a satisfac- 
tion in its having overtaken the offence ; in the 
other, if we are compelled by necesaty to inflict 
it, we feel ourselves entitled rather to the indul- 
gence, than to the approbation, of our fellow- 
creatures. If there be no other mode of stopping 
the progress of a pestilence, we may put to death 
those, who, being infected, have little chance ibr 
either life or enjoyment ; the crew of a ship^ for 
self-preservation, have been known to cas( lots 
and devour some of their companions : But in 
what a different light do we view these, perhaps 
unavoidable injuries, from the infliction of pu- 
nishment ? Is it conceivable that they can rest 
on tlie same principle, the sacrifice of one to the 
good of many ? 

Tlie instant we depart from the plain undevia- 
ting course of retributive justice, and award pu- 
nishments merely for the sake of example, or in- 
crease the severity of law from speculations re- 
specting public expediency, that moment the 
distinction between guilt and innocence is at an 
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end. and we must view the legal penalties, not 
- as justly attaciied to the commission of crimes, 

* faul as themeans of producing advantagetomany, 
*■ at the expense of a few. Our natural feelings 

* are completely set aside, and we shall probably 
' find in the end, that even those expectations of 

* public henetit, on which we rely for the excuse 
(it cannot be called thejiwtitication) of severity, 
will be altogether disappointed. 

1st. If the laws be too severe, it is in vain to 
expect them to be regularly enforced. 

Even be who is aggrieved will frequently sub- 
mit to injury rather than seek redress by an act 
of injnstice. His natural feelings of humanity 
will prevent him from demanding vengeance 
disproportion cd to the offence, and will even 
render him regardless of those considerations of 
public good, which, if they coincided witli his 
other seutiinenis, miglit urge him, for the sake 
of example, to reject all solicitations for forgive- 
ness. Should what he conceivca to be his duty 
to his fcllow-citizens overcome his reluctance, 
and in an aggravated case induce him to prose- 
cute the otti^nder, he will proceed with that lan- 
guor which usually attends an action proceeding, 
not from private interest or passion, but merely 
from general expectations of public advantage. 
Many oft'ences will, thcrelijre, be concealed, and 
the prosecution of others will depend on a prin- 
ciple of our nature at best languid in its opera- 
liable to be counteracted by indolence 

' VOL. L z 
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must intend sometliing more than the public 
good, when we punish a crime ; there must be 
something connecting in our minds the penal^ 
with the offence, independently of that benefi. 
to society, which, in particular circumstances, 
may possibly be promoted by injustice. This 
feeling, which so clearly discriminates between 
the cases of the guilty and the innocent, can be 
nothing but indignation. In the one case, we 
say, that the pain is merited, and feel a satisfac- 
tion in its having overtaken the offence ; in the 
other, if we are compelled by necessity to in&ct 
it, we feel ourselves entitled rather to the indul- 
gence, than to the ap])robation, of our fellow- 
creatures. If there be no other mode of stopping 
the progress of a pestilence, we may put to death 
those, who, being infected, iiave little chance for 
either life or enjoyment; the crew of a ship, for 
self-preser\ ation, have been known to cast lots 
and devour some of their companions : But in 
wliat a different light do we view these, perhaps 
unavoidable injuries, from the infliction of pu- 
nishment ? Is it concei\ able that they can rest 
on the same principle, the sacrifice of one to the 
good of many ? 

Tlie instant we depart from tlie plain undevia- 
ting course of retributive justice, and award pu- 
nishments merely for the sake of example, or in- 
crease the severity of law from speculations re- 
specting public expediency, that moment the 
distinction between guilt and innocence is at an 



Q» CBIMINAL LAWm 335 

end, and we must view the l^pal penaldesi not 
as justly attached to the commission of crimea^ 
but as the means of producing advantagetomanj^ 
at the expense of a few. Our natural feeling» 
are completely set aside, and we shall probably 
find in the end, that even those expectations of 
public benefit, on which we rely for the excuse 
(it cannot be called the justification) of seventy, 
wiU be altogether disappointed* 

Ist If the laws be too severe^ it is in vain to 
expect them to be regularly enforced. 

£ven he who is aggrieved will frequently sub» 
mit to injury rather than seek redress by an act 
of injustice. His natural fillings of humanity 
will prevent him from demanding vengeance 
disproportioned to the oflfence, and will evea 
render him regardless of those considersdiaas of 
public good, which, if they coincided with hit 
other sentiments, might urge him^ for the sake 
of example, to reject all solicitations for forgive- 
ness. Should what he conceives to be his fLuty 
to his fellow-citizens overcome his rtluctaatct^ 
and in an aggravated case induce him to prow* 
cute the offender, he will proceed with that kok 
guor which usually attends an return yioceedm^ 
not from private interest or passion, but merely 
from general expectations of public adfama^e# 
Many offences will, therefore, be concealed, and 
the prosecution of others will depend on a prift* 
ciple of our nature at best Umguul in it^ ^^pera^ 
tions, liable to be coantem/cAed by iriiJ4>teiK:e 
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or private solicitation^ and altogether impoteot 
when set in opposition to the best sentiments of 
the heart. Information may be given at Tkm- 
street, but no fiirther exertions will be used to 
bring the offender to what is falsely d^ioiBiai- 
ted jilstice. 

If such be the eflfects of eiLCessive severity oa 
the sofi^r, whose resentment is less likdy tobe 
combated by humanity, we must expect aU speo^ 
tators, and others who have no personal interest 
in t^e detection of the crime, to connive at the 
escape of the offender. While their ind^jnatjon 
at the guilt is lost in their fears for the safety of 
the criminal, it is in vain to expect that they 
should refrain from throwing such obstacles, as 
may not subject themselves to punishment, in 
the way of his pursuers ; far less will they give 
any eflfectual assistance to secure him that he 
may answer for his crimes. In this way, many 
offences deserving of punishment, but not of tfart 
punishment awarded by the law, arc sunk in 
oblivion, without any active enquiry being made 
after their perpetrators. 

Even when a culprit is brought to trial, the 
same considerations will soften tlie evidence, and 
induce the witnesses to give to every circum- 
stance that colour which mav be most favour- 
able to the prisoner. If all this be unavailing, 
and the fact be established bv incontrovertible 
proof, still the humanity of the jury, by what has 

' 6 
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Qf pri V : ^'^^^ ^^ impetuosity, b) 

^j^^^^ , which tend to foster those 

.1^ : . and that confidence in good 

^^p. ^ at' which are implanted in the 

^y To what purpose hold out san- 

X j^es of public vengeance, while ex- 

^ces die many probabilities of esca^ 
junishment ? Each person, flattering 
.jac his is the lucky number in the lot* 
^ reckon, with what appears to him al- 
. ...lainty, that it will not be his turn to sui- 
jdle others are unpunishccL Every escape, 
. .dce of awakening him to a just reflection on 
. danger he had incurred, will strengthen his 
.uulidence in fortune, and plunge him deeper 
ato guilt. If example is to deter from crime, 
it must be by counteracting this self-deception, 
and proving tliat the cliancc of impunity is chi- 
merical. But so long as excessive penalties are 
attached to slight transgressions, and all the best 
feelings of humanity arc set in array tor the pro- 
tection of the guilty, the law, in place of deter- 
ring, may be considered as, by its severity, en- 
couraging to crimes.* 

2dly. Very severe punishments, far from pro- 
ducing the reformation of the criminal, annihi- 
late any sense of duty which he may yet retain. 
He who has committed a slight transgression, 

* See Sir Samuel Romilly' ObscnratioRS on the Criminal 
Law of England. I do not quote, for every sentence of that 
excellent treatise is deserving of most serious consideration. 
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ily compare the sentence of his own 
cc with the enactment of the law ; and, 
. ing such a striking disparity in their re- 
.. tive awards, it is no wonder that he should 
•cicc the criminality less in the act, than in its 
detection. A thief who has stolen some trifle, 
the privation of which the owner can scarcely 
feel, knows that he is exposed to suffer death, but 
is conscious of no guiltmcriting so severe a doom. 
He is apt to overlook a degree of remorse, slight 
when compared to the penalties attached to his 
offence, and to consider the punishment of theft, 
not as the proper consequence of his crime, but 
as a certain risk attached to his profession. While 
he can avoid discovery, he looks upon his trade 
as prosperous, and his plunder as the fair reward 
of dexterity, industry, and enterprise : when 
he is detected, he considers himself as unfortu- 
nate, rather than criminal. Losing those feel« 
ings of remorse which, by a just scale of punish- 
ment, might have been strengthened, in place of 
being eradicated, he forgets all distinctions be- 
tween actions which are equally obnoxious to 
the law, and comes at last to commit atrocities 
from which he would otiierwise have shrunk. 
Had he found a farther penalty attached to every 
new transgression, he might have been led to 
some reflection on his crimes, and a punishment, 
which accorded with the sentence of his own 
<:on8cience, might have roused his remaining 
tense of virtue, and checked him in his career. 
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While we tlius destroy all remaining virtue in 
the criminal, we also free him from that fear of 
further punishment which might Iiave been sume 
protection against the most atrocious offences. 
When we neglect the real demerit of crimes, and 
attend only to their etfects on society, we soon 
arrive at the highest penalty which man, without 
altogether discarding every sentiment of huma- 
nity, can be induced to inflict. To those who 
think their personal interests or security in dan- 
ger, no precautions appear too great. They ea- 
sily represent to themselves the inconvemcoce 
of being robbed oi" their wealth, of being injured 
in their persons or characters, of having their en- 
joyments rendered insecure. They do not, wilh 
equal facility, enter into the feelings of tlioae who 
may be tempted by avarice, by want, by rage, or 
by example, to infringe the precepts of justice 
Were a particular case to be laid before ttiem, 
they would be sensible that to the crime tbere 
-was an appropriate degrccofpuuisbineat; but, ta- 
king ageneral and indistinct view, they are struck 
with tlic danger to which they theraselves are 
exposed, and with the obvious and important in- 
terests of society ; and, averting their minds Irom 
any impressive picture of the pain to wliich 
they doom a fellow-creature, Lliey vainly hope 
to extirpate guilt by denouncing tiie most se- 
vere punishments. Thus death, which ought to 
be reserved for the most atxocioua injuries, be- 
comes the legal punislinicnt of verj* slight oflcit- 
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ces, and after the first lapse from virtue, there 
iii no new terror remaining as a protection trom 
the most daring crimes. He who has already in- 
curred the highest vengeance of the law, will 
seldom refrain from committing murder, if by so 
doing he can hope to escape detection. The ior 
justice of the criminal code has at once con- 
unded his ideas of moral rectitude, and freed 
from all further restraints of fear ; it has 
lunted (he stings of remorse, and exhausted the 
rrors of punishment. But if there were de* 
Pee6 in punishment, there might also be degrees 
■ guilt, and the tirst transgression, proceeding 
•rhaps from some casual incitement, would n 
1 so certainly to total profligacy and the moi 
bdacious crimes,* 

" Wbere men see no distinction made in Hie nature nJtSj I 
*> gntdatioo of pumsttment, the gencralitj' will be led to coikJ 
'■ elude, Oiere is no distinction in the guilt. Thus in VnnceiJ 
" puuisliment of robbery, either with or without murder, is 
*'same:beDceilis,ihat,lhaughperhapeibeyarc,therefore,Biib*4 
*'jeot to fewer robberies, yet they oeTerrobbot they also m 
*'dcr. In China, nmrilcrenare cut to pieces, sod robbt-ra not a( 
*' beoce in that country, they ne»er murder on the highmqriji 
*' though ihey often rob. And in England, besides the addj 
*• tional terrors of a speedy execution, and s BubBC(|ueot ex- ' 
(ure, or di&^cction, mbberii have a hope of tiansportatioD, i 
4iich seldom is extended to inurdereTs. Tliis has the same 1 
Sect here as in China, in preventing frequent assassination* 1 
jnd slijLUghter." — Black. Comm. Book IP. Chap. I. 
nf there be any truth in this representation, bow great mighftf 1 
• the eSect of a just gradation of punishment, in stopping ^ 
% traiuitioo (rom small ounces to aggravated crimes f 
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Sdly. We sliall find reason still further to 
probate excessive punishment, if we attend to its 
effects on the general morals of the nation. 

When the indignation of spectators accords 
*with the degree of coercion, however much thej 
may pity the sufferings of the criminal, they 
never cease to detest the crime, and to desire 
that it should be fully expiated. Guilt becomes 
£rmly associated in their minds with pain and 
disgrace, one or both of which is considered as 
jts just and inseparable concomitant, llius, the 
abhorrence of vice is strengthened, and the people 
become practically convinced that guilt is as de- 
structive of happiness, as it is odious in itseli^ and 
degrading to the character of the offender. But 
in sanguinary executions for slight transgressions^ 
the demerit of the criminal is lost in our horror 
for his punishment ; our sympathies are fully ex- 
cited by his unhappy situation ; we feel that he 
is unjustly dealt with ; we forget his crimes, com- 
miserate his sufferings, and reserve the whole of 
our indignation for the atrocity of the law. One 
of the chief purposes of public example, the in- 
crease of the natural odiousness of vice, is thus 
entirely counteracted. 

Custom at last reconciles those, who are fre- 
quently present at such scenes, to the most san- 
guinary punishments. They lose part of that 
horror which unmerited suffering is fitted to ex- 
cite ; and, in order to have their sympathies 
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awakened, crowd to the scaffold as to any other 
pUce ol'pubhc amusement. No longer thinking 
of tlie crime tliat ia to be expiated, they bestow 
their whole attention on the behaviour of the 
victim. He becomes the object of their warmest 
sympathy, and, if he behave with intrepidity, of 
their highest respect and admiration. Where is 
now the advantage of example f Where the de- 
testation of vice ? It Is all lost in a theatrical re- 
presentation, in which the interests of virtue 
except in as far as the admiration of fortitude 
may be inculcated, are entirely neglected. The 
spectators, without enquiring into the nature of 
the crime, tliink of nothing but the enjoyment 
of the tragic scene. They consider it as a grand 
spectacle exhibited gratis to the people ; they 
enjoy it as the Romans enjoyed their combats of 
gladiators, or the Spaniards their buH-fightsj 
they slied some tears at the catastrophe, and cri- 
ticise the perfonnances of the several actors. 
This abuse arises altogether from the frequency 
of severe and sanguinary punishments. AVcre 
tliey less frequent, they would produce a more 
durable impression on the mind ; were Uieyless 
severe, our sympathy with tlie suHi;rings of the 
ofiendcr would always be accompanied by indig- 
nation at the atrocity of the crime. Wc accord- 
ingly find, that, when a cool and deliberate mur- 
der is expiated by a public death, the people, in 
place of being melted with pity, in place of wisli^ 
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ing that tbe culprit may escape, or aitmiriog 
what they now consider as the criminal boldness 
with which he meets his fate, »how a mariced sa. 
tisfaction that so atrocious an offence has been 
followcti by tiie utmost vengeance of tbe law. 

It is true, indeed, that the great body of" tbe 
people seUlom frequent those spectacles of hor- 
ror, and are too much engaged in their private 
afiairs to attend to the injustice of that criminal 
code to which, from their infancy, tfiey have 
been accustomed. Ilicy are not, liowcver, on 
that accotmt, exempt from the pernicious eficcts 
of unjust laws. Never enquiring how far these 
laws are detectii-c, they come to rank offences, 
not according to their inherent guilt, uot acoord- 
ing to tliose rules of eternal justice implanted 
by nature in the Iieart of man, but according to 
the capricious enactments of the legislature. See- 
ing no distinction in the punishment of sevenJ 
crimes, they arc apt to conclude, that there is no 
diScrence in their guilt; and being accustomed 
to estimate dement by a standard widely di0br- 
cDt from the dictates of conscience, they arc apt 
to conceive, tliat, where the law has denoaoced 
no penalty, their behaviour is subject to no re- 
etrnint. An action is avoided, not because it ia 
morally wrong, but because it is legally punish* 
able ; auothcr is pertbrmed, uot because it h 
strictly just, but because a penalty has been an- 
nexed to its omission. Tbe man who would 



OP CRIMINAL LAW, 363 

Scorn to steal, will sometimes fooastofa success- 
fill fraud ; he who disdains the name of robber, 
will openly fit out ships to plunder the property 
of tiiose who have never oftended him ; and he 
who would be struck with horror at an accusa- 
tion of murder, will deliberately engage in a 
trade, of which the torture and death of his fel- 
low-men are the acknowledged results. Actions 
being judged by a criterion altogether different 
ifrom their real merits, the genuine moral feel- 
! are silenced by pleas of legality, or stifled 
femidst false, though plausible, pretences of the 
public good. 
Where, then, is the boasted utility of punish- 
Psients inconsistent wiUi the natural sentiments 
■ of mankind? Is it to be found in the impunity 
f^of crimes, or in the total depravation of the of- 
fenders? Or must we look for it in the destnic- 
^tion of all the beneficial tendencies of example, 
in the per\-ersion of moral sentiment, and the 
total neglect of real and substantial justice ? No : 
' '"here, as in all other cases the good of all is 
" strictly consonant with rendering unto every one 
that which is his due. If we acknowledge this 
I ' great truth, if we admit that only those punish- 
' ments are usefiil which are in conformity to the 
- feelings of impartial spectators, that theorj-, which 
founds the right of punishment on utility, may 
not be hurtful, but it must be altogether super- 
fluous. To what end should wc establish as s 
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principle that which is itself dependent on other 
considerations i Why should we not proceed at 
Opce to the source^ and assign, as the true and 
proper measure of criminal law, that retributive 
justice which must ultimately regulate and di* 
rect our speculations respecting the general 
good? 

Let punishments, therefore, be proportioned 
to the indignation excited by crimes, but let 
them be inflicted in the manner best calculated 
io reform the criminals, and to hold out a salu« 
tary warning to the nation. It is only such a 
system of criminal law that can promote the 
public happiness; fortify the innate principles of 
justice, and diminish the frequency and atrocity 
of crimes. 



: * I 
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SECTION II. 

0/"(/ie Vrovittrt of Juria in Criminal Triak. 

The connection between jury-trial and the li- 
berty of the subject is much more obvious ia 
criminal, than in civil, causes. It is but rareiy 
that the sovereign or judge can be interested in 
tiie issue of a dispute respecting property ; nor 
would tlic stirring up of vexatious law-suits, that 
they mi^ht afterwards be unjustly decided, be a 
mode of oppression frequently resorted to by 
men in power. An attempt to injure an indivi- 
dual by civil suits would require too much pre- 
paration, and be attended with toomuch hazard 
and delay. Those must be sought out who have 
at least some colourable claims against him, they 
must be encouraged by distinct assurances of 
success, their scruples of conscience must be 
overcome, and, for these purposes, the charac- 
ters, both of the judges and of the sovereign, must 
be unveiled and committed to their honour and 
discretion. When a man obnoxious to the court 
happened to be engaged in a taw-suit, a corrupt 
judge might indeed incline the scales in favour 
of his adversary ; but this could seldom occur 
exactly at the time the sovereign or minister 
wished him to be opju'essed, and to a degree 
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that would very materially injure his iTortuiie 
To ruin an individual by a criminal sentence is a 
matter of much less difficulty. Advantage may 
be taken of some trifling presumption of guil^ 
a single witness may be suborned, or a venial 
trespass may be viewed as an atrocious crime ; and 
by one unjust decision^ an innocent man may be 
deprived of his property, his freedom^ his reputa- 
tion, or his life. In civil causes^ juries may be 
useful ; but in criminal, they are essential to the 
security of every citizen. 

If, however, the jurors might be pumshed, at 
the discretion of the court, for finding a verdict 
contrary to direction, as was the old practice of 
England,* or if they should be confined entirely 
to Uie examination of the fact, while the law is left 
wholly to the judges, as is said to be the present 
law ; in either of these cases, the institution must 
be ineffectual for the protection of the subject : 
in the first case, the trial by jury must be evi- 
dently useless ; in tlie second, the check upon tlie 
judges may be easily eluded. A trivial jest may 
be characterized as a most wicked and scandal- 
ous libel } a slight stroke may be called a daring 
assault ; the most justifiable homicide may be 
indicted as a felonious murder. Were the jury 
to be confined to the simple finding of the &cts 
detailed in the indictment, the whole of the real 
merits of the case, the detennination how far 

• Blackstonc's Comm. Book IV. Chap. XXVIL 
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these facts amounted to crime, would be commit- 
ted entirely to the judges. Advantage migllt 
tlierefure be token of some trifling misilemeaiiour, 
to ruin, tlirough the corruption of the judges, 
anv person who was obnoxious to the oiUninlittrai- 
lion. On the other hand, those who were in fa- 
V oiir,or who, through wcaUh or connexions, 
could influence the judges, might escape, by 
means of unfaii- construction of the laws, from 
the due iienalties of their crimes ; and, thu3, the 
poor might in practice be Icfl unprotected from 
the injuries and oppressions of the rich. Ii\ there- 
fore, the institution of juries be requisite for the 
defence of civil liberty, it seems essential that 
not only the tact, but the appUcation of the law 
to the fact, should be left to their determination. 
AOcr the crime has been ascertained by the 
verdict of the jury, it remains to determine the 
kind and degree of punishment. This may be 
done either by defining the various degrees of 
crime, and annexing to each a sjiccilic punish- 
ment; or by leaving the just degree of coercion 
to the decision of those who are acquainted with 
all the circumstances of the individual case. If 
tJie judges are to determine the punishment, it 
will be retjuisite to tetter their discretion, as 
much as possible, by [>ositive statute ; some in- 
justice to individuals being a less evil than gene- 
ral uncertainty or arbitrary power;* but if tlic 



* The EnglUh hw, in Catal disrcgarcl oftliu principle, dc* 
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jbrr were pennittfd not only to aacertaiii the 
gpilt* but also to detennioe the exteotof the pe^ 
naitTy it is probable that no incoiiveiiieQce, tmtf 
CO the contrary, many advantages, might arise 
from referring the whole case to their avarcL 

If the natural sentiments of equity will enaUe 
every man to judge both ot his own dvil rights^ 
and of the claims of others against himselt, much 
more will conscience inform him when he is 
about to commit an actual crime. On this sub- 
ject no person erer had, or ever can have, the 
ahghtest hesitation, unless, through the influence 
<tf positive institutions^ and the habit of substitu« 
tii^ l^ality for justice, his moral feelings are 
depraved. Every one must know, that, by in- 
tentionally injuring another in his p r oper ty, cha- 
racter, or person, he renders himsdf the just and 
approved object of vengeance and retribution. 
He must feel that he is followed by the indigna- 
tion of mankind, that he is become detestable in 
his own eyes^ and that his conscience never ceases 
to remind him of that eternal rule of punishment 
which is impressed upon his heart None can 
plead an ignorance, which never did, or can^ 
exist, as an excuse or extenuation of his guilt 
There is therefore no occasion to inform him of 
his duty by penal laws, no necessity, by proclaim- 

nouDces icvere puDisbincnts, even death, for veiy trivial oC^ 
fences ; leaving it to the judge to moderate the penalty ; that 
Wf referring the extent of the punishment, which ia actually 
to l>a iaflicted, altogether to 
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ing the Intciltion of punishing crimes to warn 
from theii" commission. Every man beiug suffi- 
ciently warned by the monitor within his own 
breast, whenever a crime is committed, the right 
of punisihing it is complete. 

A terror for what are called ej: post facto laws 
can be reasonable, only if actions, in themselves 
innocent, are to be converted into crimes, or pe- 
nalties, greater tlian those awarded by justice, 
arc to be inflicted on ofFendere. But when the 
punishment is consonant to the universal senti- 
menta of mankind, when it is not more severe 
than tlie sentence whicli tlic criminal, in his own 
mind, passes upon himself, there seems to be 
no occasion for prior denunciations by the law. 
Slander, robbery, assault, murder, are known to 
every one to be crimes deserving of punishment ; 
and no form of legislation can add to this noto- 
riety. They are denounced by a law, univci-sal, 
immutable, eternal ; and the measure of tlieir in- 
herent guilt can neither be increased nor dimi- 
nishetl by the institutions of man. We have al- 
ready seen that all attempts to aggravate, by po- 
sitive law, the penalties awarded by the indigna- 
tion of mankind, are equally unjust and ineffi- 
cient in the \iew of repressing crimes. History 
ailbrds fewer instances of improper lenity ; but 
when they do occur, they are no less unjust. 
Where the murderer is saved from the punish- 
ment due to his crime, by a sanctuary, by the 
clerical character, by the indulgence of the law. 
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or by the inefficiency of the police^ the rela- 
tions of the deceased, unless prevented by con- 
siderations of public convenience or of person- 
al risk, might justly resume their original right 
of punishment. * Nor could a positive statute, 
affixing too slight a penalty to an offence, bind 
the community towards the criminal. He can* 
not be absolved from the guilt of his actions 
by any declaration, statute, or compact, but still 
continues liable to the punishment awarded by 
the just sentiments of mankind. In the very 
first case which occurred, the community could 
not adhere to their own regulation, without be- 
ing themselves guilty of injustice. This injus- 
tice indeed they might be induced to commit 
from a sense of what was due to the consistency 
of their own conduct, or from apprehensions ^ 
destroying, by an appearance of levity and ca- 
price, the beneficial effects of other and wiser 
laws ; but if, disregarding these considerationi^ 
they should resolve to proceed according to the 
eternal rules of distributive justice, the crimind 
could have no cause of complaint. He would 
be subjected to no greater penalty than his crime 
deserved, and his expectations of impunity could 
not surely be considered as an alleviation of his 
guilt. 

• Book L Chap. I. Sec. V. 

Tin's right respecting murder is still acknowledged fi ikt 
Appeal of Felony of the law of England. See BIackitoDe*i 
Comm. Book iV. Chap. XXIII. 
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If, then, no positive Institution can alter tho 
just relation estahlished by nature between crimes 
and punishments, no promulgation of statutes can 
be requisite for ascertaining the proportion wbicU 
the one ought to bear to the other. The great 
laws of justice are more certainly known, and 
more durably established, than if they were pro- 
claimed by legislators, and engraven on plates 
of adamant- To these uncliangeable laws it is 
our duty to conform, and we have only to en- 
quire whether the best abstract of this universal 
code will be formed by general rules applicable 
to a variety of cases, or by submitting all the cir- 
cumstances of each particular transgression to 
the impartial consideration of a jury. 

Criminal, like civil, statutes, looking only to 
the prominent features of actions, must disregard 
all the nicer shades of difference. Indeed the 
difficulties of forming rules, which may apply 
with tolerable accuracy to criminal cases, are 
much greater than those which attach to civil 
regulations. So much depends on a variety of 
collateral circumstances, on the force of the 
temptation, the previous behaviour of both par- 
ties, the intention of the agent, tlte degree of 
preiDeditation, the actual extent of the injury, 
and the tiioiisaod aggravations or alleviations 
which no words can describe, that to form gene- 
ral rules, which will not in many instances be pal- 
pably unjust, would far exceed the ingenuity of 
nan. After all the precision of which language 
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is capable, much must be left to the jury, or, 
under the name of justice, the most notorious 
wrongs must be committed. Slander extends 
from the foolish unpremeditated tale of a gossip, 
to a deliberate and deep-laid scheme to rob a 
man of his good name, to deprive him of his 
friends, to render him the opprobrium of his re- 
lations, to poison all his enjoyments, and event* 
ually to injure or ruin his fortune. In like man* 
ner, assault, beginning at a s%ht stroke given 
partly in frolick and partly in anger, reaches to 
a deliberate conspiracy to maim, or a waylaying 
and attack with the intention of committing 
murder. What language can discriminate all 
the shades of these offences ? Yet, in the code 
of justice there is to each an appropriate punish- 
ment. The law of England has d^K:ribed seven 
or eight gradations between justifiable homi- 
cide and the most aggravated murder.* Its dis* 
tinctions, though the best of which we have ex-» 
perience, may not be the most precise that might 
be devised ; but the most fertile imagination 
could not conceive, the most accurate language 
could not define, the most comprehensive memo- 
ry could not retain, those innumerable varieties 
which in this crime actually occur. Of the whole 
scale of punishment, from the gentlest reprimand 
to tlie most disgraceful death, there is probably 
no degree to which some particular case does not 

• Blackftone's Conmu Book IV. Chap^ ZIV. 
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accurately correspond. The statutes respecting 
homicide, if just, must fill volumes, and fully to 
understand tticm must be the labour of years* j 
How thcji are we to proceed ? Ought we to pro* \ 
mulgatc statutes, which, though in genei'al wise, 
may occasionally be the source of greater inju- 
ries than those which they repress ? Ought we 
not rather to leave the whole issue to the Jury, 
who, considering all the peculiar circumstances 
of eacli case, will give an equitable award y 

It is at least equally difficult to define the de» 
grec of punishment proper iu the various circuni* 
stances of the criminals, as to describe the gra* ' 
dations of their crimes. On a cursory view, no*l 
thing appears more equitable, than that the la**! 
should be equal to all, and consequently, thAf^l 
without reference to the circumstances or situ^J 
tion of the person by whom an offence has beeal 
committed, the punishment should be determi- 
ned by the nature of the crime. By following ' 
tliifl rule, however, we should establish, not a 
real, but an illusive, equality. Punishment con- 
sists in the actual suffering, whether bodily or . 
mental, wliich is made to follow tlie commissioi 
of a crime, not in the mere external act by whicKl 
that suffering is inflicted. It is not the impr»-1 
sonraent, the whipping, the exposure in the pilloiT 
ry, but the inconvenience and feeling of restraint, 1 
the pain, or the disgrace, brought upon the cul- ' 
prit, which are the due retribution lor his guilt 
Tic same external act may, from a variety of 
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circumstances, occasion very different tlcgrees oi 
pain to difterent individuals, and may therefore 
be considered as constituting very difl'erent de- 
grees of punishment. What would reduce one 
man to despair, might be treated as a trifling in- 
convenience by another. Such varieties may 
arise either from peculiarity in the organization, 
dispositions, and habits of individuals ; or they 
may depend on circumstances affecting entire 
classes of the inhabitants. Individual pccuJiah- 
ties being scarcely susceptible of proo^ attempts 
to appreciate them would inevitably lead to a 
Qiost intricate investigation, to many frauds, and 
to frequent and dangerous impuni^'. £ut in as 
far as the differences proceed from external cir- 
cumstances, and as they are common to wfiole 
classes and descriptions of the citizenii, tlieyare 
capable of direct proof, and cannot justly be 
overlooked. Thus, the same d^ee of bodily 
pain could not be inflicted on a woman or a 
child, as on a robust man, witliout ruining their 
licalth, or -perhaps occasioning their immediate 
death. Diflerences of sex and of age, indeed, 
may easily be attended to in crimina] statute* 
but there are other circumstances as important, 
though less capable of definition, which, unless 
the power ot modifying punishment be left to 
tiie discretion cither of the judge or of the jury, 
must be altogether overlooked. 

Of these, the rank or situation in life of the 
criminal is the most imporunt. That this should 
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constantly be attended to, not for the purpose 
of establishing unjust privileges, but in order to 
attain to just equality in criminal law, can scarce*- 
ly admit of doubt. The same fine which would 
ruin the poor, and distress the man of moderate 
ibrtune, could occasion no sensible privation to 
the opulent : the pillory might be despised by 
him whose character was already lost, while it 
would overwhelm with shame, and perhaps de* 
prive of the means of subsistence, the man who 
bad formerly held a respectable rank in society : 
whipping will to one be merely a corporal pu- 
nishment, to another, the greatest degradation 
which human ingenuity could invent : a bride- 
well may afford to one better food and lodging, 
witli labour scarcely more severe than that to 
which he is daily accustomed, while to another, 
the mode of living will appear most wretciied, 
and that labour to which he is not habituated, 
most oppressive. In all these cases, to inflict 
the same nominal puni^iment on men whose 
circumstances and situations are so very differ- 
ent, would be extremely unjust. The law, if in 
words it be the same for all, must in reality pu- 
nish one most severely, while it allows another 
almost to escape.* 

* *^ Lea mimes PemeSf dit-on^ pour les metues Dilits. Cct adag^ 
<f a line apparence de justice et d'impartialite ^ai a neJuii 
*' tons les esprits superficiels. Pour lui donaer un sens rai- 
<< sonnabley il faut d^tenniner auparavaut ce qu'on entend par 
<* m^mes Peiaes etjmtocs Dalits. 2ae \o\ inflexible, une loi 






2bc aangik de degree of severity of any par- 
noisiime&t may be obviously diflfeient 
two cQoditions of life very far removed 
£aai eadi other, it is extremely difficult to define 
by statute all that diversity of circumstances 
wluch ou^t to modify the application of a cri* 
minal code. It is impossible to characterise 
t}M»e giadations <^ rank» education, opinions, 
andgenenl halHtSi which, gliding imperceptibly 
into each other, mock the discriminating powers 
of langui^ie. To overlook them would be un- 
just, to describe themunsatisfactory. The statute 
book might be filled with distinctions, and re- 
finements ; but, after all, recourse must be had to 
the discretionary power of the judge or of a jury. 
Accordingly, in England, the greater number of 
crimesare punished, at the discretion of tfaejodjgc^ 
by fine, imprisonment, or whipping; while in 
Scotland, whenever the punishment is leas Aan 
capital, it is what, in the law of that country, is 
denominated arbitrary. To leave thn power, 
however, in the hands of a judge, is to disrc^gard 
all those considerations of public expediency 



<< qui n*auroit 6gard ni aa sexe, ni a I'age, ni % h ftrfmie, ni 
<* au rang, ni a Pcducation, nl aux pr^jiig6s monux oo re&i- 
** gi'jux dc8 individu«9 seroit doublemeot vicieu8e» comme in- 
** efficace ou comme tyrannique. Trop severe pour run, trop 
** Indulgente pour Pautre, toujours p^hant par exces ou par 
** dcisLUi, sous une apparence d'egalit^, elle cacheroit Pin^- 
'* ga'ite la plus monstrueuse."— Princi/ies de Ltgiskuum par J. 
Bcntham, ledigesparDumont, Chap, IX* Sec. JIL 
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Uiat recommend the trial by jury : it is to enable 
a corrupt judge to inflict a severe and degrading 
punishment on those who, while obnoxious to 
government, have incurred some slight degree 
of" criminality ; and to open a wayfor the impu- 
nity of the rich or powerful. From tlie exercise 
of such discretion by a jury, no bad consequences 
could usually be apprehended, and probably no 
other mode could be devised by which punish- 
ments can be so well proportioned, both to the 
nature of the crime, and to the circumstances of 
the culprit. 

Indeed, the attempt to define the different 
ranks of criminals, and to vary the coercion ac- 
cording to the education, habits, and modes of 
thinking of the several classes of society, would 
not only be nugatory in many cases, but extreme, 
ly liable to abuse. In whatever way the govern- 
ment may be constituted, the higher orders must 
always have the chief influence in framing the 
laws. If this influence be unconnected with any 
special privilege, and those who enact the laws 
be in every respect subjected to their operation^ 
there will be little danger of oppressive statute^ 
and the great body of the people, thougli exclu- 
ded from political power, may enjoy the chief 
advantages of civil liberty. But if different ranks 
were acknowledged by law, a tendency would 
soon be discernible to favour those to whom the 
legislation was committed ; the laws, by a coiu 
Slant bias, would incline to the advantage of the 
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higher orders ; the foundation of equality of civil 
rights would be undermined by a gentle but un- 
ceasing current, and the superstructure nrould 
speedily fall to the ground. It is thus, that, in 
the early governraenta of modern Europt^ the 
inferior classes were severely punished for aliglit 
transgressions against their superiors, while their 
personal securify was guarded by very inadeqxiate 
provisions ; and thus, that, till a later period, the 
clergy, who possessed unbounded influence over 
the government, were nearly exeinpteti l>ou) pu- 
nishment even for the most fli^itiou* crimes. 
Nor could the utmost wisdom of leg'islators, 
though it might guard against real oppression, 
prevent the recognition, in criminal statutes, of 
differences of rank, from being a constant source 
of popular discontent. Tlie laws would ap))ear, 
on acursory view, to be unjust- 7'hose, it would 
be said, whose education should have saved 
tbcm from guilt, are punished leas severely than 
the ignorant i not only are the temptations of 
|H)Vcrty disregarded, but they are held as a^ni- 
vations of the crime. Viewed in tliia light, the 
distinctions of the law would appear partial to 
the rich and powerful, and the inferior orders 
would cither be degraded or irritatwl by what 
Ihey could scarcely fail to consider both as a 
stigma and oppression. But no such dangers »re 
to be apprehended from entrusting the most am- 
ple powers to juries. No general principles, fia- 
bli; to abuse or mlsrcpresentatioo, would be es- 
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tBblished by their verdicts, but, guided by the 
particular circumstances of each case, they would 
have it in their power to substitute a real equali- 
ty of punishments, for one that is merely nomi- 
nal aod illusive. 

It would be a farther, ami very important ad- 
vantage of the enlargement of the rights of ju- 
ries, that it would entirely supersede the neces- 
sity of creating a power in iJte magistrate of re- 
mitting the punishment of crimes. This power 
can be justified only on the groumi of the imper- 
fectioQ of criminal law. As customs and sta- 
tutes must, from their own nature, apply very 
inaccurately to the cases which occur, many indi- 
viduals must be condemned by them to unmerit- 
ed suffering. The human mind revolts from 
tke idea of inflicting these unjust punishments, 
merely from attention to general ruica ; and in 
order to prevent this, a power is lodged in the 
magistrate of dispensing with the law, and of re- 
mitting, either in whole or in part, those penal- 
ties which it has denounced. In the present state 
of criminal law, such a power is, upon the whole, 
most salutary, but it is attended with many and 
great evils. 

It lodges a discretionary power where it is 
most liable to abuse, and opens a wide door to 
all those corruptions, against which the independ- 
ence of the judges, and the institution of juries, 
vere intended to provide. It aftbrds the means 

f escape to criminals whose wealth may bribe a 
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favourite, or whose iufluence may promote the 
■f iews of" the court ; it secures impunity to such 
as act illegally ia aujiport of the reigning factioa 
in the state ; it gives occasion to private sotici* 
lation, ai]<!, by inducing a suspicion that punish- 
ment may be averted by powerful counecdons, 
ciulangers tlic public confidence in the impartia) 
administration of justice. At the same time, by 
attbrding hopes of impunity, even afler convic- 
tion, it provides an additional, and what will ap- 
pear a very probable, cliance of escape, thereby 
counteracting the benefit of example, and en- 
couraging to the commission of crimes. • 

Were the award of law just in all cases, there 
conid no longer be any necessity for so danger* 
CKis an interference of the executive power. The 
prerogative of pardoning could no longer be 
lodged in that magistrate who represents Uie na- 
tion, for the whole community has do right to 
disappoint tlic just revenge of tiie injured party. 



* Tiie impmsibilily of propoKioDJng pucuhmenU, bjr law, 
to all tile various c;ccuni£tiiui:eH atlemJiDg crimes, lias matt 
prcposterouBly been adduced as an argument for denouncing 
deMli against trifling ofFenccs, and leaving it to tbe BUgif- 
Irvte to uiirigate the penal[y> Sir Samuel Konilly bM llmra 
Hioet ilutbctij, ituil it would be much taTer to leafC tbe ooo- 
lidcratioQ i>r the sentence entirely to iho judge, who would 
act under a more obvious respoiulbiliiy in awarding puoiih- 
meor, ihan in miiigating it. See his Obterraiiuns on the Cri- 
minal Law of England. But wherever it is in the power of ■ 
judge, or of tbe executive ma>;iitraie, either to award or ■!- 
■■gale punithmuUt public liberty must be ineccure. 
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or to defraud him of that satisfaction and future 
^«curit}-, to which, by the verdict of the jury, lie 
fas entitled. Nor could any individual, by par- 
lom'ng a transgression against himself; be per- 
mitted to deprive the community of those bene- 
fits of example to which the commission of a 
crime gives a just claim, and which arc some 
Tipensation for the general insecurity and 
larm it has occasioned. While the punishment 
Warded is strictly conformable to the dictates of 
kstice, remission of any part of it must be with- 
bt excuse ; and if every sentence were put in 
Diecution, all partiality would be prevented, and 
wer hopes of impunity would remain to insti- 
[atc to crimes. 

Of all situations for judging with fairness be- 

ween the criminal and the country, that of a ju- 

r is pcrhajis the most favourable. TIic whole 

Ircumstances of the aggression being minutely 

[ftlated to him, he conceives the nature of the 

inJLiry distinctly, and enters fully into the feel- 

Bgs of him, whose property, personal security, 

'r character, has been violate<l. Being himself 

EoDC of the community whose safety is endanger- 

1 by every crime, he feels that alarm which im- 

Jresses upon his mind the necessity of example : 

I Jnid, on the other hand, he has the culprit in his 

kjprcsence, and by this circumstance, is distinctly 

ieminded of the pain and disgrace, which, in 

tonscquence of the verdict, he will be doomed 

> suffer. The same circumstances are no doubt 
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present to the judge, but his habiu tend to im- 
press very strongly the necessity Qfexamplc, and 
to obscure, if" not to destroy, all fellow.feeliag 
with the offender. Knowing, by experience, tliat 
almost all who are brought before him are wortli- 
less in their characters, and that most of them 
are guilty of the crimes with which tlicy arc, 
charged, he is apt to act under prepossessiona 
unfavourable to the prisoner ; and, accustom- 
ed to pass sentence on numbers of his fellow- 
creatures, he avoids that minute consideration 
of the consequences which would frequently 
poison his own enjoyments. " From such ha- 
bits, jurors, chosen from tlie great body of the 
people, and exercising a function which rarely 
devolves upon them, are altogether free. IxK^- 
ing fully to all the circumstances of the cas£v 
neither neglecting that general security in which 
they are personally interested, nor averting their 
minds from the sufferings which await the cul- 
prit, they may be expected to pronounce sen- 
tences, which, without inflicting any unmerital 
punishment on the criminal, sutHcienUy avenge 
the sufterer and protect society. 



* " It ha« been obierrcd,'* toys Sir SamBcl Romilty, " ihM 
" in llie exercise of this judicial discretion, judge*, loon kftct 
" Uiulr proniolion, are gcoerallj indiaed to great lenity : tad 
** that Ibeir praciicnl principles alter, or, as it U coatmontf 
" expretaei. they become more severe as they becmna DOM 
*■ habituated to investigate the detaila of buinaa mmny Md 
" liumon depnvitj/'^Obi. on Cri-a, Lif^ c^ EHglaad. 
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From sentences ao pronounced there is no 
need of appeal ; of punishmeiUs so inflicted there 
is DO need of mitigation ; and least of all should 
such prerogatives be lodged in the sovereign, 
who is exposed to private solicitation, and neces- 
sarily ignorant of the nature of the case. The 
recommendation of the jury, or the private re- 
presentations of the judge, are perhaps the only 
grounds on which pardons canjustifiably proceed, 
and it would surely be better to confer that 
power directly, -viliich is at present exercised, 
through the medium of the sovereign, without 

tUie same responsibility to public opinion, and 
pkithout the same certainty of attaining the ends 
i»f justice. Instances have occurred in which 
pardons have been issued without any recom- 
mendation of the jury, and others in which they 
have been refused to their most earnest entrea- 
ties. In such cases, it must be difficult to con- 
vince the public of the rectitude with which the 
discretionary power of the magistrate has been 
exercised : for where no new circumstances have 
been brought to light, those who were present 
at the examination of tlie witnesses must be bet- 
ter judges of the amount of the guilt, than mini- 
sters who have no means of information but the 
notes of the judge. There will consequently be 
a suspicion of the influence of private solicitation 
very discreditable to the justice of the country ; 
and juries, though they cannot ensure the inflic- 
tion of punishment when it is merited, will at 
least take care, though by a breach of their oaths 
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and of the law, that it shall not be inflicted where 
it is not desery^d. Hence new probabilities of 
complete impunity, and new encouragements to 
crime. 



SECTION III. 

Of Criminal Statutes. 

Although the determination both of the fact 
and of the law, should, in ordinary cases, be left 
to juries, empowered to decide upon the whole 
import of the evidence, and even to fix the de- 
gree of punishment, it by no means follows, that 
criminal statutes are, in every instance, either 
prejudicial or unnecessary. Wherever there is a 
probability of the jury being impartial, while, at 
the same time, the natural and universal senti- 
ments of justice are accurate enough to deter- 
mine the award, all appeal to other authority is 
probably superfluous, and all attempts to fetter 
the judgment, by rules formed on hypothetical 
cases, are likely to impede, rather than promote, 
the ends proposed by punishment. But when 
views of justice alone are insufficient, when the 
more remote eflects of coercion, whether on the 
criminal or the spectators, must be attended to, 
when the guilt lies entirely in the infraction of a 
positive enactment of the legislature, and, above 
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all, when there is reason to fear tliat a jury may 
be led away by partialities or prejudices, it be-^ 
comes requisite to guard by statute against the ^ 
evils which might ensue. Perhaps such statutes 
may be reduced to three classes. 1st, Thos<s 
which point out the legal modes of punishment ; 
2dly, Those which affix penalties to the disregard 
of public regulations founded solely on utility ; 
and, 3dly, Those intended to prevent injustice in 
the prosecution of crimes against the welfare or 
safety of the state. 

I. When the degree of punishment due to 
transgression has been detemluned by the natu<« 
ral sentiments of justice, it remains to consider 
the mode in which, for the reformation of the of- 
fender, and the general good of society, that de- 
gree of punisiiment should be inflicted. In these 
respects, the various modes of coercion that have 
been employed by different nations merit very 
diflferent degrees of approbation. 

Even in inflicting death, it is of consequence to 
choose that form of it which is best adapted to 
strike the imagination of the people, and to con- 
nect disgrace with punishment, without accus- 
toming the spectators to scenes of cruelty, or ex- 
posing the sufferer to severe or protracted pain. 

To whipping, and every other kind of bodily 
torment, there are such objections, that they 
ought to be entirely excluded from the catalogue 
of legal punishments. Bodily suffering may in- 
deed be accurately proportioned to the of&nce, 

VOL. I. SB 
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but thid id its only recommendation. If inflicted 
privately, too much is left in the power of the 
magistrate or executioner, and the benefit of ex- 
ample is lost : if publicly, tlie spectators either 
become habituated to cruelty, or lose their indig- 
nation at the crime in the view of the punish- 
ment ; while the culprit, degraded and exposed, 
is almost of necessity driven to new and more 
daring offences* 

Pillory, also, by ruining the character and de- 
stroying all sense of shame, corrupts, in place of 
reformings the criminal ; and, though it may be 
unexceptionable in the view of public example, 
it is attended with the disadvantage of allowing 
the culprit to be maltreated by his private ene- 
mies, and thus of exposing him to a greater pu- 
nishment than that which was in the contempla- 
tion of his judges. 

Banishment, which merely withdraws the pro- 
tection of those laws against which the offender 
has declared his enmity, seems the appropriate 
punishment of state crimes ; but when extend- 
ed to other offences, it produces little effect by 
the force of example, and though it may give 
the criminal some chance of reformation by re- 
moving him from his associates^ it is more severe 
upon him in proportion as he is less corrupted, 
and therefore more warmly attached to his coun- 
try and his friends. All the advantages of ba- 
nishment, however, are sacrificed in that mode 
of it known under the name of transportatioiu 
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The offender is sent to a society where his mo- 
rals may be vitiated by example, but can never 
be improved ; where the social propensities force 
him to connect himself' with many tar advanced 
in the career of guiit ; and where he is some- 
times sentenced to so long a residence, that, be- 
fore his return, all affection for him, and even all 
remembrance of his person, though not of his 
disgrace, must be efiiiced from the minds of his 
relations. 

Of all descriptions of punishment, confinement 
in a well-regulated bridewell is probably tlie best. 
It can be accurately proportioned to every trans- 
gression, for it may be varied from one day to 
manyycars ; and in the most flagitious crimes, part 
of tlie term may consist of solitary confinement. 
^^or is tJicrc any punishment which aAbrdn so 
rebability of the reformation of offend- 
our, regularly continued for months J 
fceljr to produce liabits of industry, 
^teract that propensity to idleness 
t'Auitful source of crimes ; the 
f is not destroyed by public expo- i 
• f-'ion of vicious habits and I 
|ld, in more flagrant co- 
1 by Kolitutie, may 
I to take root in the 
I frtriking example is 
t severe and constant ( 
L Ibrmidiible evil 
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in the estimation of the idle and profligate, the 
certainly of its overtaking their crimes may deter 
them more efiectually than a cruel punishment, 
which, by dissipation, they would seek to drive 
from their thoughts, or, by a false courage, to 
brave and contemn. But, in order that a bride- 
well may produce any salutary effects, its regular 
tions must be conceived with wisdom, and exe- 
cuted with strictness ; if ill r^ulated, it affords 
an opportunity for corruption, and may justly be 
considered as a seminary of vi^e.^ 

* The reader is referredi for a full and judidous examiiuh 
tion of the various punisbments inflicted on criminals, to 2^^ 
tie des Peines et des Recompenses par Bentham, redig^e par Du- 
mont 

The Panopticon, projected by Mr Bentham (see Traites de 
Legislation, torn, iii), while it provides in a veiy inigeoioits 
manner for the inspection of prisoners by the tye^ neglects the 
more important inspection, so to speak, exerdsed by the ear. 
Prisoners corrupt each others not by their actions, but by 
their conversation ; and the panopticon is no check'on that con- 
versationy unless it is made a house of solitary confinement 

In a well-contrived bridewell» there ought to be a few work- 
ing cells for prisoners condemned to the strictest solitude, al- 
though this punishment, even for aggravated crimes, should 
be of short duration : there ought also to be cells for a miti- 
gated solitude, from which, without the privilege of conver- 
aiag with them, other prisoners might be seen at work; but 
the greater number of convicts ought to be emplojred in a large 
work-room, under inspectors, who, by constantly moving froia 
one part of the room to another, might interrupt and check 
improper conversation. The central tower of the panopticon 
would be extremely useful for the superintendance of these 
inspectors. 
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These very cursory remarks on a few of the moat 
common modes of inflicting punislimcnt, may 
prove, that the preference of one over others 
does not depend on any sentiment, which, being 
natural to all mankind, might be safely relied 
upon by jurors. In order to ascertain tlie real I 
tendency of various kinds of coercion much rea*- J 
soning and investigation must be employed, jiiat I 
inferences must be drawn from the principles of 1 
human nature, and when the inibrmation derived- 
from tfiifi source is defective, experiments must 
be made, and their results accurately compared. 
The whole Is an exercise of intellect proceed- 
ing on former experience ; consequently the con- 
clusions of ditlercnt enquirers will vary accord- 
ing to their respective abilities and knowleilge*i 
On the choice of punishments however, much of 1 
the pubhc benefit of example, and the whole of 1 
the clumce of rcfonning the criminal, mast d^ [ 
pend. An error of judgment may here be attends | 
ed with the worst consequences to the commu- J 
nity, and as the views to be compared are net. I 
ther vcr\' obvious nor at all connected with thfltj 
business of ordinary life, it is very improbabtel 
that jurors chosen promiscuously from the people ] 
will tbiTD a sound opinion. 

In most coiuitries, the legal punishments have . 
been fixed by consuetudinary law. Those modes 



these priDciplcg, that the late Mr Stork, of Edin- 
— „-, — engaged in designtng a bridewell for the county 
•f Renfrew, at the lime of his deuth. 



It 

burgh 



390 OF THE ADMINISTRATJOK 

of coerdoD, which were employed in remote aud 
comparatively rude and ignorant periods of so- 
ciety, are continued without enquiiy into their 
merits, and without alteration even after their 
defects are very generally recognised. Because 
our ancestors imprisoned felons where they were 
exposed to idleness and the contagion of bad as- 
sociates ; because they exhibited tortures shock- 
ing to humanity ; inflicted disgraceful punish- 
ments which cut off all return tQ virtue; and 
^nt their criminals from one town or country to 
another, as if they were to be improved by change 
of place ; we continue to follow the same rou- * 
tine, persevering, in spite of reason and experi-i 
ence, in modes of coercion equally cruel and in* 
effectual. Even were it allowed that no progress 
has been made in moral and political knowledgi^ 
it can scarcely be denied that, according to chan- 
ges in manners and opinions, the mode of pu- 
nishment should also be changed ; nor can it 
reasonably be pretended that our ancestors, with 
whatever reverence we regard them, were better 
judges of what would be expedient under unfmie> 
seen circumstances, than we, who, being in a si- 
tuation to discern all the motives of our contem* 
poraries, can estimate their relative influence on 
the will* 

If, then, the mode of coercion ought neither to 
be fixed by mere custom, nor by juries who must 
frequently be deficient in previous knowledge and 
in talents, nor by judges, who, on this subject, may 
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as ignorant as jurors; it can be determined only 
by the l^slatiire, which represents the combined 
will and combined wisdom of the nation. Being 
unconnected with the naturalscutimentsot justice, 
but dqjcndent on views of expediency in which 
all the niembers of society are nearly intei-csted, 
the jireference of particular modes of punishment 
is properly the Bubject of statute, though the ap- 
plication of the degree to each offence, and even 
the choice among those kinds of coercion whicb 
have been legalized, ougl\t to be left unfettered 
to the discretion of tlie jury. This class of sta- 
ntes could neither betedious nor intricate. Wliat- 
fver preparations might be necessary to enable 
lie legislature to frame tbcm, they must consist 
fa very lew enactments scarcely susceptible of 
Isinterpretatiou. But thougli such laws wouhl 
be simple, iJiey roust require frequent revisaU 
llie manners and opinions of mankind are in s 
continual state of change, and unless the legal 
jiunishments undergo correspondent alterations, 
they will soon cease, in the actual stsitc of aocie- 
», to be adapted to the reformation of the cri*! 
linal, or tiie suppression of crimes. 
hJI. Jt has already been remarked, that manya 
gulations are requisite in society, which are 
pt founded on views of justice. Many rules 
; laid down, many rights restricted, many du- 
ties created, hy the will of the legislature. Such 
regulations, being founded, not on equity, but oa 
iJity, with regard to which there is always room 
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for difiereace of opinion, derive their validity 
principally, iS not entirely, from their enactment, 
and are very imperfectly supported by the natu- 
ral sentiments of mankind. 

It is no doubt true, that it is the duty of every 
citizen to yield a ready obedience to the laws of 
his country, and that every violation of this duty 
is a moral oflfence. He who wilfully refuses to 
acquiesce in those measures which a majority of 
his countrymen, or that legislature which repre- 
sents the national V\W, bave adopted, while such 
measures arc not inconsistent with tbe paramount 
laws of justice, has broken the necessary bonds 
of society, and might justly be excluded from 
the advantages of the social combination, for 
which he has refused to pay the equivalent 
lUit in this view, all inlractions of positive law 
aiv ociually culpable; the most trifling regula- 
tion of police, being the declaration of the gene- 
ral will, would be guarded by the same penalties, 
with ihc most essential duties towards the state ; 
and cither the former would be enforced by pu- 
nisiunonts revolting to the common feelings of 
m.inkiiul, or the latter would be left without any 
ctloctual sanction. In ordinary cases, a jury 
would be lenient with regard to offences of which 
they did not fully understand the evil consequen- 
4.CS, and occasionally, liom an opposite misappre- 
hension, they might inflict severe penalties on 
actions of very trivial importance. 
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lu determining the degree of punishment 
lich ought to attend the violation of an arti- 
:ial regulation of society, it is proper to consi- 
ir botli the importance of the duty created, 
id the tciiii>taiion to disregard it. If it tend 
but in a shght degree to the general welfare, It 
ought not to be enforced to the great and mani- 
fest inconvenience of individuals ; and therefore 
the penalty ought to be such as may leave some 
degree of choice to the citizens. But if it be 
very csacotial to the general prosperity, no such 
choice can be allowed, and therefore the penal- 
Ibf must be of a nature to ensure its regular ob- 
rvance. In the same manner, if it create a du- 
'.ty neither unpleasant nor disadvtmtageous to the 
individual, a slight sanction will be sutficient ^ 
^ut if it occasion considerable trouble, flitigiie, 
or expense, its infraction must, by higher penal* 
ties, be rendered more inconvenient or expensive 
than its observance. 

Of these circumstances the legislature is the 
^oper judge. Those by whom the law is en- 
acted ar^ best able to determine how far it is im- 
•poiiant to the general welfiire, and their previous 
enquiries wdl lead them to estimate the tempta- 
tions, from indolence or avarice, to disregard the 
enactment. Were the penalty to be a^varded by 
the jury, it would be necessary to prove to them 
the beneficial consequences of the taw, from 
Vfhich arises the propriety of enforcing it. This 
^leii^ evidently a matter of speculation, depend- 
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ing noionnaturalsentimcnts^buton informatioD 
and reasoning, very opposite views might be en- 
tertained by different juries, and, to the utter sub- 
version of every aj^earance of justice, tiie pe- 
nalty for disobeying the law might, in exactly si- 
mihir cases, be sometimes merely nominal, at 
other times extremely severe. Nothing, indcetl. 
could be more contrary to all principles of go- 
vernmeut, than the committing of such a power 
to a jury. It would be to submit ihe propriety 
of a legislative measure, after it had been sanc- 
tioned by the highest authority in the st^e, to 
the judgment of twelve men of ordinary infor- 
mation and ordinary abilities i and thus to give 
to a very trifling portion of the people, an efiec* 
tive control over the resolutions of that assemUj 
which represents the conjoined wisdom and ez- 
pericnceofthc nation. Laws,thcrctbre,wbichare 
founded solely on utility, which proliibit what is 
in itself innocent, or prescribe what is not oattk- 
rally a duty, while they explain the regtilatioa 
which, for the general benefit, is to be enforce!^ 
ought, at the same time, to specify the penalty 
attuched to its non-observance ; and the province 
of tlie jury is merely to enquire whether the law 
has been infringed, and to order the infliction of 
that punishment which has been denounced by 
the legislature. 

So obvious, indeed, is the necessity of a penal 
clause in all such statutes, that perhaps no in- 
stance of its omission has ever occurred. Until 
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the law is promulgated, and the penalty specified, 
none of the citizens can be infbnned either of 
the existence of tlic nbligatjon, or ot' the cons^ 
qiiences which will attend their disregard of it. 
Accordingly, it is only in this class of offences, 
as has abeady been remarked, that what are call- 
ed ed-postjacto laws are unjust. When penal sta- 
tutes have been promulgated, the obligation to 
confbnn to them, or to submit to the penalty, 
follows from tlie first principles of government. 
Those who derive so many benefits from the so- 
cial combination must obey the orders of a ma^ 
Eirity of the nation, or of that legislature to whicli 
lie powers of the majority are entrusted, because 
otherwise no social combination could exist.* 
But all that is incumbent is either to observe the 
regulation, or to submit to the penalty : a choice 

Pleft by the statute, and it is only he who at- 
mpts to evade both alternatives who is guilty 
' a crime. " In relation to those laws," says 
r William Blackstone, " which enjoin onlypo- 
sUive duties, and forbid only such things as are 
-- not maUi in se, but mala prohibita merely, with- 
" out any intermixtin-e of moral guilt, annexing 
" a penalty to non-compliance j here I apprc- 
,* hend conscience is no farther concerned, than 

* directing a submission to the penalty, in case 

* of our bleach of those laws." " In these cases 
'* the alternative is offered to every man ; ei- 

• Book I. Chap. I. Sec. IV. 
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^* ther abstain from this, or submit to sach a 
** penalty ; and his conscience will be clear which 
^ ever side of the alternative he thinks proper to 
^ embrace."* 

IIL Offences against the government are at- 
tended with peculiar circumstances, which would 
render highly dangerous, if extended to them, 
that discretionary power, which, with r^ard to 
other crimes, may safely be entrusted to juries. 
Many of the inferior state crimes, such as un^ 
premeditated riots, contempt of l^al authority, 
w marked disrespect for public functionaries, 
occasion little indignation, but must be repress- 
ed, because they impede the public service, dis- 
turb the peace of society, and, if allowed to pro- 
ceed, will probably lead to greater enormities. 
Such offences properly belong to the last class, 
since they are punished chiefly from views of 
utility. A penalty must be annexed to them 
sufficient to prevent public disorder, and the 
proper degree of penalty, not being discover- 
able by sentiment, but by experience, ought to 
be fixed by statute, t 

♦ Blackfitone's Commentaries, Introd. Sec. If. 

f Of all classes of offences, state crimes bold out the strong- 
est temptations to a corrupt or factious judge to inflict exces- 
siTc punishments. The penalty, therefore, ought not to be 
left to his discretion, but fixed, in as far as possible, by law. 
Thus, public libel might be divided into several classes, to 
each of which a specific penalty was attached, and the verdict 
of the jury might determine to which class the libel in ques^ 
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In the higher state crimes, the same necessity 
arises from very opposite considerations. Here 
there is no want of interest in the spectators, no 
deficiency in the indignation which they feel at 
any attempt to betray, to pHlage, or to enslave 
their country. On the contrary, it is to be feared 
that this indignation will usually be too strong ; 
diat, in its desire of atonement, it will be apt to 
prejudge tlie accused ; and that, in estimating 
the crime, it will far exceed the limits of justice. 
As the offence is levelled directly against the 
community, each citizen is a party ; his peace, 
prosperity, and happiness, are identified with 
those of the state ; and when all that he holds 
most dear has been invaded, it is in vain to ex- 
pect him to repress his desire of vengeance. To 
put a criminal on his trial before such a jury, 
without affording him every protection which he 
might derive from statutes framed in a more just 
and merciful mood, would be to deliver him 
into tlie hands of his enraged and implacable 
enemies ; it would be to punish liim, not accord- 
ing to the indignation of the unconcerned spec- 
tator, but according to tlie resentment of the 
man wliom he lias injured. 

State crimes, too, are most frequently commit- 
ted, and suspected, when the country is divided 
in opinion, and torn by opposing factions. At 

tion belonged. It may not be entirely safe to commit thii 
power to a jury ; but it is much more dangerous to entrust it 
to a judge. 
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Bucli a time, no unprejudiced jury am possibly 
be found. The same action appears harmless, 
or even laudable, to one, whicli strikes another 
with horror ; and the honourable ac(|uiltal, the 
disgrace, or the death of the accused, will depend 
entirely on the pobtical principles of those Who 
may happen to try the cause. At btst, it will 
be determined by accident, but much oJiener by 
the activity displayed by the several (iwrtions, 
and the influence exerted by them in the m>- 
niination of jurors. The conviction or acquittal 
will, in a great measure, be independent of real 
guilt, and it may be feared that to procure a 
triumph to a party, or throw discredit on its op- 
ponents, even those who are known to be inno- 
cent may sometimes be condemned. Against 
such evils, consuetudinary law could aSbrd but a 
feeble protection. While precedent was opposed 
to precedent, and analogy overtlirew analogy, no 
faction could be at a loss for arguments to cloak 
0])pression, and impose on those partizans whose 
passions were already afloat. Positive statntcs, 
in such cases, seem indispensable, and, iliatthey 
may be eftectual in shielding innocence and 
reaching powerful or popular transgressors, such 
statutes must be precise in their enactments. 

TIic acts which constitute state crimesi, and 
their various degrees of criminality, must bc-tpe- 
cilied, that mere imprudence may not be con- 
strued into guilt, wliile crimes, which attack the 
public peace, prosperity, or liberty, arc paaaett 
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fiover as innocent, or rewarded as meritorious. 

I To describe every possible oftcncc against the 
community is indeed impracticable ; but aD those 

I which tend materially to the public detriment 
may be learned from history, and should the ca- 
talogue be incomplete, occasional impunity is less 
dangerous than general insecurity and frequent 
oppression. 

Tlie nature of the proof to be admitted, and 
even tlie degree of proof requisite for conviction, 
must also be pwticularized, that the innocent, 
when brought before prejudiced juries and cor- 
rupt judges, may have some prospect of escape. 
Party feelings are apt to blind the judgment even 
of very estimable men ; to make tliem credit eve- 

I ry calumny against their opponents, and in parti- 

i cular to bias their opinions in all questions im- 
portant to the credit or influence of their factions. 
When it is farther considered, that jurors must 
be appointed by some public officer, who proba- 
bly will return men of his own way of thinking, 
and that, in factious times, even the judges are 
usually infected with the prei-ailing spirit, it will 
be acknowledged, that, unless the rules of proof 
are strictly defined, the most slender presump- 
tions will be held as incontestible demonstrations; 
the testimony of the most profligate, even of con- 
victed felons, will outweigh that of respectaWc 

► citizens} and, before he is put on his trial, the 

Lguilt or innocence of the accused will be deter- 
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mined in tlic minds of those who are the arbiters 
of his fate- 
Lastly, the precise pmiishment of eacJi degree 
of st^te delinquency sliould, in as far as possibly 
be fixed by statute. To leave this to a jury v^oiild 
be to render nugatory every other precaution ; 
and to confide it to the judge would be to pros- 
trate the liberties of the people at the foot of 
the throne. Trivial offences might sometimes be 
punished as the greatest atrocities, and crimes di- 
rected against public liberty might occasionally 
meet with indulgence or reward. It is, no doubt, 
true, that from strict criminal statutes, injustice 
to individuals must sometimes result. No human 
wisdom can guard against this consequence of 
rules formed from general experience, and gene- 
ral reasonings, independently of the nicer discri- 
minations of the individual case ; nor can it be 
denied that the spirit of party ^ill sometimes 
commit injustice under cover of the wisest pre- 
cautions of the law. But this evil does not seem 
to admit of remedy ; for, to lodge a dispensing 
power in any magistrate, as a protection against 
occasional injustice, would be to screen tliose 
offences which are by far tlie most dangerous to 
the state. 

Tlie occasional hardships inseparable from the 
observance of general rules, however much to be 
deplored, may be looked upon as a cheap pur- 
chase of an exemption from frequent oppressioo 
and constant insecuritv. Had the st^itutcs re- 
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spccting state crimes been sufficiently precise, 
crowds of victims could not have been immola- 
ted in France without being^kccused of any spe- 
cific or intelligible offence ; the innocent could 
not have been punished in Ireland, on the testi- 
mony of profligate witnesses ; nor could men of 
liberal education, and irreproachable lives, have 
been sent from Scotland, on account of mere im- 
prudence, to associate with only the most deba- 
>s.c(l of mankind. 



END OF VOLUME FIBST. 
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